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TO  THE  READER. 


Tee  loyal  peop'e  of  Muscatine,  believing  that  the  Union  cause  would  be 
advanced  by  a  more  thorough  knowledge  of  the  War  Powers  of  the  President 
under  the  Constitution,  appointed  the  undersigned  a  Committee  to  prepare  and 
publish,  in  a  condensed  form,  those  provisions  of  the  Constitution  and  Laws 
of  Congress,  with  the  Decisions  of  the  Courts  and  opinions  of  Statesmen  upon 
the  subject. 

In  the  discharge  of  the  duty  assigned  us,  we  present  for  your  consideration 
the  following  pages.  We  a?k  you  to  read  and  judge  impartially,  and  we  hope 
you  will  find  ample  reasons  to  approve  and  heartily  support  the  Government.. 

D.  C.  CLOUD, 
♦  JOHN  II.  POWER, 


INTRODUCTION. 


At  no  period  of  our  national  history  have  there  existed  reasons  as  strong  gig 
at  the  present,  that  ail  citizens  who  exercise  thp  elective  franchise,  and,  indeed, 
the  people  at  large,  should  be  fully  informed  as  to  the  genus  of  our  General 
Government,  and  the  Constitutional  powers  of  its  officers,  especially  the  Chief 
Executive — the  President  of  the  United  States. 

Now,  while  there  exists  in  the  country  a  desolating  c:vi]  war  of  unexampled! 
magnitude,  not  only  obstructing  the  execution  of  the  laws,  but  seeking  the 
entire  overthrow  of  the  Government  and  the  ruin  of  the  nation,  there  are  those 
among  us  who,  either  from  want  of  better  information,  or  from  traitorous 
proclivities,  boldly  arraign  cr  seriously  censure  nearly  every  act  of  \\e 
Administration  as  unconstitutional  or  despotic  ;  while  others,  ef  whose  loyally 
there  is  no  doubt,  virtually  admit  the  truth  of  those  charges,  and  attempt  to 
extenuate  or  excuse  them  on  the  ground  of  the  extreme  necessities  cf  the  cafe; 
It  will  be  seen,  however,  by  all  who  honestly  examine  the  subject,  that  the- 
Administration  needs'  no  such  apologists,  and  has  nothing  to.fejar  from  sucji< 
charges. 

1.  We  maintain,  indeed,  that  the  President  and  each  officfrDfthe  Governmei  1 , 
as  wed  as  every  citizen  is  bound,  unconditionally,  to  obey  the  Constitution,  and  - 
that  no  exigency  or  circumstance,  whatever,  can  justify  its  violation.  The 
contrary  doctrine  that  the  President,  an  inferior  officer,  or  a  citizen  under 
peculiar  circumstances,  of  which  he  is  to  be  the  judge,  may  violate  or  disregard..' 
the  authority  of  the  Constitution,  would  not  only  nullify  the  Constitution  itself 
but  inevitably  ruin  the  nation. 

2.  The  difficulty  of  loyal  citizens  on  this  question  is  the  result  of  overlooking 
(he  unquestionable  fact — a  fact  that  lies  at  the  foundation  ot  a  correct  view 
of  this  subject— that  the  President  is  clothed  with  two  distinct  classes  of  power 
In  peace  his  powers  are  defined  and  limited  ;  and  he  has  no  discretionary- 
powers  beyond  those  constitutional  limitation?.  In  war,  as  is  clearly  shown 
in  the  following  pages,  his  powers,  according  to  the  laws  and  usages  of  nations, 
and  the  Constitution  of  the  United  States,  are  discretionary,  undefined,  unlimited, 
and  absolute;  hence,  it  is  not  only  unjust  to  the  President,  but  extremely 
absurd  to  judge  his  acts  in  the  time  of  war,  which  perils  the  very  existence  of 
the  nation,  by  those  cpnstitut!onal  limitations  which  refer  exclusively  to  his 
duties  in  the  tree  (f  peace. 


8.  These  powers  of  the  President,  in  time  of  war,  ?re  based  on  the  fact  that 
he  possesses  all  the  powers  which  the  people  as  sovereigns  possessed  before 
they,  by  the  provisions  of  the  Constitution,  delegated  them  to  the  General 
Government ;  but  the  people  possessed  unlimited,  absolute  powers,  because  they 
are  essential  to  the  existence,  support  and  perpetuity  of  the  State  as  sovereign, 

4.  For  example  :  The  people,  in  the  absence  of  the  provisions  of  the  Consti- 
tution, possessed  the  absolute  power  and  right  to  decide  the  question  of  invasion 
by  a  foreign  foe,  of  the  exstence  of  insurrection  or  rebellion,  and  to  call  into 
service  the  whole  military  force  of  the  nation  to  protect  and  defend  their  rights 
and  liberties.  They  had  the  absolute  power  and  right  to  employ  the  entire  war 
power  and  resources  of  the  whole  people -^-to  organize  armies,  create  navies, 
•confiscate  enemy's  or  insurgent's  property,  declare  martial  law,  (xecutc  spies, 
.arrest  and  imprison  whom  they  pleased  for  aiding  the  foe  or  for  opposing  the  gov- 
ernment. The  people  as  a  nation,  deprived  of  enj'one  of  these  powers  — either  to 
i-idgeof  the  existence  of  invasion  or  insurrection,  or  to  call  into  service  the  militia 
or  to  usa  the  resources  of  the  country,  or  to  organize  armies  and  navies,  or  to 
confiscate  property,  or  to  declare  martial  law,  or  to  arrest  and  imprison  enemies 
of  the  government—  would  be  divested  of  an  essential  element  and  principle  of 
n  itonal  life,  without  which  the  nation  at  all  times  would  be  at  the  mercy  of  any 
leyolutionary  cr  despotic  power  who  might  seize  upon  it  as  his  victim  !  But,  in 
the  organizaiion  of  the  General  Government,  under  the  express  provisions  of  the 

•  Constitution  and  the  laws  enacted  by  its  anthority,  there  is  not  a  sentence  nor 
•a  syllable  either  in  the  Constitution,  the  laws  of  Congress,  or  the  decisions  of 

the  courts  of  the  land,  showing  that  the  people  had  reserved  and  now  retain 
t'lese  war  powers  in  genera1,  or  any  one  of  them  in  particular ;  nor  ha?e  they 
delegated  them  in  whole  or  in  part  to  the  Legislative  or  Judicial  departments 
of  the  Government.  It  follows,  therefore,  with  all  the  force  of  demonstration, 
-either,  that  there  is  no  provis:on,  whatever,  in  the  General  Government  for  the 

•  exercise  of  these  powers  in  time  of  war,  or  that  they  are  vested  by  the  people 
in  the  President — the  Chief  Executive  of  the  United  States.  But  this  grave 
question  does  not  rest  alone  for  support  upon  mere  inference,  however  legitimate 
•and  conclusive.  The  Constitution,  and  the  laws  of  Congress,  affirmed  by  the 
decisions  of  the  courts,  explicitly  clothe  the  President  with  absolute  powers  in 
the  political  department  of  the  Government  in  time  of  war,  as,  we  hope,  will 
appear  to  the  satisfaction  of  all  candid  enquirers  after  truth  on  reading  those 
pages. 


PART  FIRST. 


GENERAL  POWERS   VESTED  IN  THE  PRESIDENT  BY  THE  C©tfSTIT.!r< 

TION    OF    THE    UNITED   STATES,   THE    LAWS    OF    CONGRESS. 

AND  AFFIRMED  BY  THE  DECISION  OF  THE  COURTS, 


The  Government  of  the  United  Stales  originated  with  the  people,  was  made 
by,  and  belongs  to  them  ;  and  on  them  rests  the  responsibility  of  its  support 
and  perpetuit}?-.     In  its  formation  all  the  powers  they  have  not   delegated  to.' 
some  department  of  the  Government  are  retained  by  them. 

By  the  Constitution  the  people,  who  arc  the  only  source  of  political  power, 
delegated  certain  powers  to  the  different  departments-  Legislative,  Judicial  and 
Executive— of  the  General  Government,  and  among  the  towers  thus  delegated, 
is  a  supreme  discretional y  power  of  the  Execution  of  the  nation  in  time  cj  war* 
It  is,  however,  of  the  first  importance  to  every  citizen  clearly  to  distinguish; 
between  the  powers  vested  by  the  Constitution  in  the  Chief  Executive,  rr 
President,  in  time  of  peace,  and  his  powers  when  the  nation  is  in  imminer.t' 
peril  of,  or  actually  involved,  in  war. 

In  peace,  he  is  the  hand,  the  agent  or  representative  of  the  people,  and  acts 
for  them  within  the  provisions  of  the  plain  letter  of  the  Constitution  ;  he  has* 
no  discretionary  power  to  act  independently  of  the  other  branch' s  of  tl;e 
Government,  and  the  courts  can  annul  his  acts,  if,  in  their  opinion,  he  violates 
the  Constitution.  But,  in  time  of  war,  insurrection  and  rebellion  or  threatened 
invasion  by  a  foreign  foe,  he  is  clothed  by  the  Constitution  with  supreme 
authority,  which  cannot  be  controled  or  interfered  with  by  any  other  power.  la 
commanding  and  using  all  the  powers  and  means  to  meet  the  exigency  of  the 
case,  the  powers  of  the  President  are  supreme.  That  such  are  the  facts,  and 
that  there  may  be  no  reasonable  doubts  on  this  important  subject,  we  furnish 
proofs  from  the  Constitution,  the  laws  of  Congress  and  the  decisions  of  the 
Courts.     And, 

First.  7 he  Constitution  of  the  United  State s. — Article  2,  Section  2,  of  the 
Constitution  provides:  "That  the  President  shall  be  Commander-in-Chief  of 
the  army  and  navy  of  the  United  States,  and  of  the  militia  of  the  several 
.States,  when  called  into  the  actual  service  of  the  United  States." 

Section  1  of  the  same  article — His  oath  of  office  binds  him    "To  p:eserv 
protect  and  defend    the   Constitution  of  the  United  States/*'     And  Section 
provides  that  "He  shall  take  care  that  the  laws  be  faithfully  executed," 
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Xbe  command  of  the  army  mid  navy  of  the  United  States,  the  preservation 
=and  defease  of  the  Conotution,  and  the  faithful  execution  of  the  laws,  being 
expressly  delegated  to  the  President,  by  implication,  all  the  powers  necessary 
to  be  used  in  the  support  of  the  Constitution,  the  execution  of  the  laws,  the 
suppression  of  the  rebellion,  or  the  prosecution  of  war  with  a  foreign  nation 
are  also  necessarily  vested  in  him.  To  suppose  the  contrary,  that  all  these 
responsibilities  rest  on  the  President,  and  at  the  same  time  he  is  denied  the 
power  and  nnans  to  meet  them,  would  be  supremely  absurd,  unjust  and  cruel ! 

Second — The  Laws  of  Congress  on  the  General  Powers  of  the  President. 
—  Article  1,  Section  8,  of  the  Constitution,  piovides  that  Congress  shall  have 
power  u  To  provide  for  calling  forih  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections  and  repel  invasions."  Under  this  constitutional  provision 
Congress,  on  the  28th  of  February,  1795,  enacted,  '•'  Tint  whenever  the  United 
States  shall  be  invaded,  &c,  it  shall  be  lawful  for  the  President  of  the  United 
States  to  call  forth  such  number  of  the  militia  of  the  State  or  State*  most 
convenient  to  the  place  of  danger  or  scene  of  action,  as  he  may  judge  necessary 
iorepel  such  invasion,  and  to  issue  his  order  for  that  purpose  to  such  officer 
or  officers  of  the  militia  as  he  shall  think  necessary."  On  the  3rd  of  March 
1807,  Congress  enacted,  "  That  in  all  cases  of  insurrection  or  obstruction  of 
the  laws,  either  of  the  United  States  or  an  individual  State  or  Territory,  when 
k  is  lawful  for  the  President  of  the  United  States  to  call  forth  the  militia  for 
the  purpose  of  suppressing  such  insurrection^  or  for  causing  the  laws  to  be  duly 
executed, it  shall  be  lawful  for  him  to  employ,  for  the  same  purpose,  such  part 
of  the  land  or  naval  force  of  the  United  States  as  shall  be  judged  necessvry, 
having  first  observed  all  the  prerequisites  of  the  laws  in  that  respect."  The 
aOo-ze  provisions  of  law  were  enlarged  by  act  of  Congress,  July  29th,  18G1, 
which  our  space  will  net  allow  us  to  transcribe  here.  By  this  act  of  Congress 
tube  employment  of  the  army  and  navy  of  the  United  States  to  suppress  rebellion 
or  to  enforce  the  laws,  is  left  exclusively  with  the  President  lohenin  his  judg- 
ment  it  becomes  necessary,  <&c. 

From  the  above  there  can  be  no  reasonable  doubt  that  the  Constitution,  and 
tihe  laws  of  Congress  passed  in  pursuance  thereof,  vest  in  the  President  of  the 
United  States  the  unlimited  direction  of  the  war  means  to  be  adopted  in  the 
►jfrresetit  rebellion  ;  nnd  That  it  is  the  imperative  duty  of  all  other  departments 
of  the  Government,  and  of  every  citizen,  to  render  prompt  obedience  to  the 
requirements  of  the  Executive,  so  far  as  they  relate  to  the  Mipport  'of  the 
Constitution,  the  enforcement  of  the  laws  or  the  suppression  of  insurrection 
and  rebellion.  Extensive  and  absolute  as  are  those  powers  of  the  President  in 
tfrfee  of  public  peril,  they  arc  essential  to  national  existence  and  sovereignty. 
.No'  nation  could  maintain  its  existence  after  the  breaking  out  of  a  formidable 
rebellion,  or  the  commencement  of  a  war,  without  the*e  powers  being  placed  m 
tfod  hands  of  some  practicable  and  efficient  agent.  The  people  of  this  country 
having  wisely  vested  these  powers  in  the  President,  where  they  can  be  used 
promptly  and  efficiently  for  the  public  good,  can  resume  those  powers  only 
iby  amendment  to  the  Constitution,  or  by  revolution  ami  the  c!esUur'd  m  of  the 
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Government.  It  is  no  le  s  treasonable  for  a  man,  or  a  set  of  men,  to  assail  the 
war  policy  of  the  President,  so  as  to  hinder  its  enforcement,  than  it  is  for  the 
rebels  to  fight  against  and  to  seek  the  entire  overthrow  and  ruin  of  the  Govern- 
ment. It  is  not  tho  prerogative  of  the  people  either  to  think  for  or  explain  the 
Constitution  to  the  President.  They  have  delegated  that  right  and  power  to 
him,  and  as  he  alone  is  responsible  in  the  premises  it  is  but  simple  justice  that, 
in  the  exercise  of  this  discretionary  power,  for  which  the  nation  holds  him  to 
a  strict  accountability,  he  should  be  allowed  to  use  his  own  judgment  in  the 
adoption  and  execution  of  such  measures  as  he  may  deem  best  for  tho 
Government. 

It  is  the  first  dictate  of  justice  and  ccmmcn  sense,  that  the  administration  of 
Governments,  the  control  of  means  and  power  to  use  them,  should  be  precisely 
equal  to  the  responsibilities  imposed  on  the  Chief  Executive.  In  our  Government 
the  President  is  required  to  support  the  Constitution,  execute  the  laws,  repel 
Invasion,  and  suppress  rebellion  and  insurrection;  consequently,  he  is  justly 
and  wisely  clothed  with  absolute  powers  fully  equal  to  his  high  responsibilities. 
That  such  is  the  fact,  we  adduce,  in  addition  to  the  Constitution  and  the  laws 
of  Congress, 

Thirdly. — The  Decision  of  the  Courts. — 1st.  In  the  case  of  Anderson  vs. 
Dunn,  reported  6th  Wheaton,  page  204 — the  court  speaks  as  follows: 

"  Had  the  faculties  of  man  been  competent  to  the  framing  of  a  system  of 
Government  which  would  have  left  nothing  to  implication,  it  cannot  be  doubted 
that  the  effort  would  have  been  made  by  the  framers  of  the  Constitution.  But 
what  is  the  fact?  There  is  not  in  the  whole  of  that  admirable  instrument  a  grant 
of  powers  which  does  not  draw  after  it  others  not  expressed,  but  vital  to  their 
exercise  ;  not  substantive,  not  independent,  indeed,  but  auxiliary  and  subordi- 
nate. The  idea  is  Utopian  that  a  Government  can  exist  without  leaving  the 
exercise  of  discretion  somewhere.  Public  security  against  the  abuse  of  such 
discretion  must  rest  on  responsibility  and  stated  appeals  to  public  approbation, 
When  all  power  is  derived  from  the  people,  and  public  functionaries  at  short 
.intervals  deposit  it  at  the  feet  of  the  people  to  be  resumed  again  only  at  their 
will,  individual  fears  may  be  alarmed  by  the  monsters  of  imagination,  but 
individual  liberty  can  be  in  little  danger,  But  if  there  is  one  maxim  which 
necessarily  rides  over  all  others  in  the  practical  application  of  government,  it 
is  that  the  public  functionaries  must  be.  left  at  liberty  to  exercise  the  power 
which  the  people  have  entrusted  to  them.  Nor  is  a  casual  conflict  with  the 
rights  of  particular  individuals  any  reason  to  be  urged  against  the  exercise  of 
such  power.  The  wretch  beneath  the  gallows  may  repine  at  the  fate  that 
awaits  him,  and  yet  it  is  no  less  certain  that  the  laws  under  which  he  suffers 
were  made  for  his  security.  The  unreasonable  murmurs  of  individuals  against 
the  restraints  of  society  have  a  direct  tendency  to  produce  the  worst  of  all 
despotisms,  which  makes  every  individual  a  tyrant  over  his  neighbor's  rights." 

2nd.  In  the  case  of  Martin  vs.  Hunter  Lessee,  1st  Wheaton,  page  304 — tho 
-court  says  : 

"  The  Constitution  of  the  United  States  has  ordained  and  established,  noi.  by 
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States  in  their  sovereign  capacity,  but,  emphatically,  as  the  preamble  of  the 
Constitution  declares,  by  '  the  people  of  the  United  States.'  There  can  be  no 
doubt  that  it  was  competent  to  the  people  to  invest  the  General  Government 
with  all  the  powers  which  they  might  deem  proper  and  necessary,  to  extend 
or  restrain  their  powers  according  to  their  own  good  pleasure,  and  to  give  them 
a  paramount  and  supreme  authority.  The  Constitution  unavoidably  deals  in 
general  language.  It  did  not  suit  the  purposes  of  the  persons  framing  this 
great  charter  of  our  liberties  to  provide  for  minute  specifications  of  its  powers, 
or  to  declare  the  means  by  which  these  powers  could  be  carried  into  execution. 
It  was  foreseen  that  this  would  be  a  perilous  and  difficult,  if  not  an  impossible 
task." 

3rd.  In  the  case  of  Marton  vs.  Mott,  reported  in  12th  Wheaton,  pace  19 — the 
court  says  :  "  For  the  more  clear  and  exact  consideration  of  the  subject,  it  may 
be  necessary  to  refer  to  the  Constitution  of  the  United  States  and  some  of  the 
provisions  of  the  act  of  1795.  The  Constitution  declares  that  Congress 
shall  have  power  to  provide  for  calling  forth  the  militia,  4  to  execute  the  laws 
of  the  Union,  suppress,  insurrection  and  repel  invasion,'  and  also  '  to  provide 
for  organizing,  arming  and  disciplining  the  militia,  snd  for  governing  such  part 
cf  them  as  may  be  employed  in  the  service  of  the  United  States.'  In  pursuance 
cf  this  authority  the  act  of  1795  has  provided  'that  whenever  the  United 
States  shall  be  invaded,  or  be  in  imminent  danger  of  invasion  from  any  foreign 
nation  or  Indian  tribe,  it  shall  be  lawful  for  the  President  of  the  United  States 
to  call  forth  such  number  of  the  militia  of  the  State  or  States  most  convenient 
to  the  place  of  danger,  or  scene  of  action,  as  he  may  judge  necessary  to  repel 
such  invasion,  and  to  issue  his  order  for  that  purpose  to  such  officer  or  officers 
as  he  shall  think  proper.'  And  like  provisions  are  made  for  the  other  cases 
stated  in  the  Constitution.  It  has  not  been  denied  here  that  the  act  of  1795  is 
within  the  constitutional  authority  of  Congress,  or  that  Congress  may  lawfully 
provide  for  cases  of  imminent  danger  of  invasion,  as  well  as  for  cases  where  an 
invasion  ha3  actually  taken  place.  In  our  opinion  there  is  no  ground  for  a 
doubt  on  this  point,  even  if  it  had  been  relied  on  ;  for  the  power  to  provide 
for  repelling  invasion  includes  the  power  to  provide  against  the  attempt  and 
danger  as  the  necessary  and  proper  means  to  effect  the  object.  One  of  the  besi 
means  to  repel  invasion  is  to  provide  the  requisite  force  for  action  before  the- 
invader  himself  has  reached  the  soil.  The  power  thus  confided  by  Congress 
to  the  President  is  doubtless  of  a  very  high  and  delicate  nature.  A  free  people 
are  naturally  jealous  of  the  exercise  of  military  power;  and  the  power  to  call 
the  militia  into  actual  service  is  certainly  felt  to  be  one  of  no  ordinary  .nagnitude. 
But  it  is  not  a  power  which  can  be  executed  without  a  correspondent  responsi- 
bility. It  is  in  its  terms  a  limited  power,  confined  to  cases  of  actual  invasion, 
or  of  imminent  danger  of  invasion.  If  it  be  a  limited  power  the  question  arises* 
by  whom  is  the  exigency  to  be  judged  of  and  deciied  ?  Is  the  President  the' 
sole  and  exclusive  judge  whether  the  exigency  has  arisen,  or  is  it  to  be  consid- 
ered as  an  open  question,  upon  which  every  officer  to  whom  the  orders  of  the 
President  are  addressed  may  decide  for  himself,  and  equally  open  to  be  contested 
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by  every  militia-man  who  shall  refuse  to  obey  the  orders  of  the  President  ?  We 
are  all  of  the  opinion  that  the  authority  to  decide  whether  the  exigency  has 
arisen  belongs  exclusively  to  the  President,  and  that  his  decision  is  conclusive 
upon  all  persons.  v7e  think  that  this  conclusion  necessarily  results  from  the 
nature  of  the  poorer  itself,  and  from  the  manifest  object  contemplated  by  the 
act  of  Congress.  The  power  itself  is  to  be  exercised  upon  sudden  emergencies, 
upon  great  occ-isions  of  State,  and  under  circumstances  which  may  be  vital  to 
the  exis'ence  of  the  Union. 

"  A  prompt  and  unhesitating  obedience  to  orders  is  indispensable  to  the 
complete  attainment  of  the  object.  The  service  is  a  military  service  and  the 
command  of  a  military  nature;  and  in  such  cares,  every  delay,  find  every 
obstacle  to  an  efficient  and  immed'ate  compliance,  necessarily  tends  to  jeopard 
the  publ'c  interests.  While  subordinate  officers  or  soldiers  are  pausing  to 
consider  whether  they  ought  to  obey,  or  are  scrupulously  weighing  the  evidence 
of  the  facts  upon  which  the  Commander-in-Chief  exercises  the  right  to  demand 
their  services,  the  hostile  enterprise  may  be  accomplished  without  the  in:ans 
of  resistance.  If  '  the  power  of  regulating  the  militia,  and  of  commanding  its 
services  in  times  of  insurrection  and  invasion,  are  (as  it  has  been  emphatically 
said  they  are)  natural  incidents  to  the  duties  of  superintending  the  common 
defence,  and  of  watching  over  the  internal  peace  of  the  Confederacy,'  these 
powers  must  be  so  construed  as  to  the  modes  of  their  exercise,  as  not  to  defeat 
the  great  end  in  view.  If  a  superior  officer  has  a  right  to  content  the  orders 
of  the  President  upon  his  own  doubts  as  ti  the  exigency  having  arisen,  it  must 
be  equally  the  r'ght  of  every  inferior  officer  and  soldier  ;  and  any  act  done  by 
any  person  in  the  furtherance  of  such  orders  would  subject  him  to  responsibility 
in  a  civil  suit,  in  which  his  defense  must  finally  rest  on  his  ability  to  establish 
the  facts  by  competent  proofs-  Such  a  course  would  be  subversive  of  all 
discipline,  and  expose  the  best  disposed  officers  to  the  chances  of  ruinous 
litigation.  Besides,  in  many  instances,  the  evidence  upon  which  the  President 
might  decide  that  there  is  imminent  danger  of  invasion  might  be  of  a  nature 
not  constituting  strict  technical  proof,  or  the  disclosure  of  the  evidence  might 
reveal  important  secrets  of  State,  which  the  public  interest  and  even  safety 
might  imperiously  demand  to  be  kept  in  concealment.  If  we  look  at  the 
language  of  the  act  of  1795,  every  conclusion  drawn  from  the  nature  of  the 
power  itself  is  strongly  fortified.  The  words  are  'whenever  the  United  States 
shall  be  invaded,  or  be  in  imminent  danger  of  invasion  '  &c,  '  it  shall  be  lawful 
for  the  President,'  &c,  'to  call  forth  such  number  of  militia,'  &c,  '  as  he  may 
judge  necessary  to  repel  such  invasion.'  The  power  itself  is  confided  to  the 
Executive  of  the  Unicn,  to  him  who  is,  by  the  Constitution,  'the  Commander' 
in-Chief  of  the  militia,  when  called  into  the  actual  service  of  the  United  States; 
whose  duty  it  is  to  4  take  care  that  the  laws  be  faithfully  executed,'  and  whoso 
responsibility  for  an  honest  discharge  of  his  official  obligations  is  secured  by 
the  highest  sanctions.  lie  is  necessarily  the  judge  of  the  existence  of  the- 
exigency  in  the  first  instance,  and  is  bound  to  act  according  to  his  belief  of 
the  facts.     If  he  docs  so  act,  and  decides  to  call  forth  the  militia,  his  orders  for 
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this  purpose  are  in  strict  c  n fortuity  with  the  provisions  of  the  law  ;  and  it 
would  seem  to  follow,  as  a  necessary  consequence,  that  every  act  done  by  a 
subordinate  officer  in  obedience  to  such  order  is  perfectly  jus' ifiablc.  The  law 
contemplates  that,  under  such  circumstances,  orders  shall  be  given  to  carry 
the  power  into  effect  ;  and  it  cannot,  therefore,  be  a  correct  inference  that  any 
other  person  has  a  just  right  to  disobey  them.  The  law  does  not  provide  for 
any  appeal  from  the  judgment  of  the  President,  or  for  any  right  in  subordinate 
officers  to  review  his  decision,  and  in  effect  defeat  it.  Whenever  a  statute 
gives  a  discretionary  power  to  any  person,  to  be  exercised  by  him  upon  his  own 
opinion  of  certain  iacts,  it  is  a  sound  rule  of  construction  that  the  statute 
constitutes  him  the  sole  and  exclusive  judge  of  the  existence  of  those  facts. 
And,  in  the  present  case,  we  arecf  the  opinion  that  such  is  the  true  construction 
of  the  act  of  1705.  It  is  no  answer  that  such  a  power  may  be  abused,  for  there 
is  no  power  which  is  not  suscep  iblejjof  abuse.  The  remedy  for  this,  as  well  as 
for  all  other  official  misconduct,  if  it  should  occur,  is  to  be  found  in  the  Consti- 
tution itself.  In  a  free  Government  the  danger  must  be  remote ;  since,  in 
addition  to  the  high  quahties  which  the  Executive  must  be  presumed  to  possess 
of  public  virtue,  and  honest  devotion  to  the  public  interests,  the  frequency  of 
elections,  and  the  watchfulnese  of  the  representatives  of  the  nation,  carry  with 
them  all  the  checks  which  can  be  useful  to  guard  against  usurpation  or  wanton 
tyranny.  But  it  is  now  contended  'that  notwithstanding  the  judgment  of  the 
President  is  conclusive  as  to  the  existence  of  the  exigency,  and  may  be  given 
in  evidence  as  conclusive  proof  thereof,  yet  that  the  avowry  is  fatally  defective, 
because  it  omits  to  aver  that  the  fact  did  exist,'  The  argument  is,  that  the 
power  confided  to  the  President  is  a  limited  power,  and  can  be  exercised  only 
in  the  cases  pointed  out  in  the  statute,  and,  therefore,  it  is  necessary  to  aver 
the  facts  which  bring  the  exercise  within  the  provisions  of  the  statute.  In 
short,  the  same  principles  are  sought  to  be  applied  to  the  delegation  and  exercise 
cf  this  power,  intrusted  to  the  Executive  of  the  nation  for  great  public  purposes, 
as  might  be  applied  to  tho  humblest  officer  in  the  Government,  acting  upon 
the  most  narrow  and  special  authority.  It  is  the  opinion  of  the  Court  that 
this  objection  cannot  be  main  tamed.  When  the  President  exercises  an  authority 
confided  to  him  by  law,  the  presumption  is,  that  it  is  exercised  in  pursuance 
of  law.  Every  public  officer  is  presumed  to  act  in  obedience  to  his  duty,  until 
the  contrary  is  shown;  and,  a  fortiore,  this  presumption  ought  to  be  favorably 
applied  to  the  Chief  Magistrate  of  the  Union." 

4th.  Further  to  elucidate  the  general  powers  of  the  President  in  time  of  war 
— a  question  of  the  deepest  interest  to  the  putlic  at  large— we  add  some  of  the 
decisions  of  the  Courts  under  the  present  Administration.  On  the  9th  of  March, 
18G;>,  in  case  of  the  schooner  Brilliant  and  others  (prize  cases)  the  powers  of 
the  President  were  reviewed  by  the  Supreme  Court,  as  reported  in  the  April 
number  of  the  American  Law  Register,  and  we  ask  particular  attention  to  tho 
point-*  decided  in  the  case.     The  Court  s:?ys  : 

u  War  has  been  defined  to  be  '  that  state  in  which  a  nation  prosecutes  its 
rights  by  force.'     The  parties  belligerent  in  a  public  war  are  independent  nations. 
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but  it  is  not  necessary  to  const;tute  war,  that  both  parties  should  bo 
acknowledged  as  independent  nations  or  sovereign  States.  A  war  may  exist 
where  one  of  the  belligerents  claims  sovereign  rights  as  p  gainst  the  other. 
Insurrection  against  a  Government  may  or  may  not  culminate  in  an  organized 
rebellion,  but  a  civil  war  always  begins  by  insurrection  against  the  lawful 
authority  of  the  Government.  A  civil  war  is  never  solemnly  declared  ;  it 
becomes  such  by  its  accidents — the  number,  power,  and  organization  of  the 
persons  who  originate  and  carry  it  on.  When  the  party  in  robellion  occupies 
and  holds  in  a  hostile  manner  a  certain  portion  of  territory,  have  declared  their 
independence,  have  cast  off  their  a'.legiance,  have  organized  armies,  have  com- 
menced hostilities  against  their  /ormer  sovereign,  the  world  acknowledges  them 
as  belligerents,  and  the  contest  a  war.  They  claim  to  be  in  arms  to  establish 
their  liberty  and  independence,  in  order  to  become  a  sovereign  State,  while  the 
sovereign  party  treats  them  as  insurgents  and  rebels,  who  owe  allegiance  and 
who  should  be  punished  with  death  for  their  trca  on.  lA  civil  war,'  says 
Vattei,  '  breaks  the  bonds  of  society  and  Government,  or  at  least  suspends  their 
force  and  effect;  it  produces  in  the  nation  two  independent  parties,  who 
consider  each  other  as  enemies,  and  acknowledge  no  common  judge.  Those 
two  parties,  therefore,  must  necessarily  bo  considered  as  constituting:  at  least 
tor  a  time,  two  separate  bodies,  two  distinct  societies.  Having  no  common 
superior  to  judge  between  them,  they  stand  in  precisely  the  same  predicament 
as  two  nations  who  engage  in  a  contest  and  have  recourse  to  arms.  This 
being  the  case,  it  is  very  evident  that  the  common  laws  of  war — the  maxims  of 
humanity,  moderation  and  honor — ought  to  be  observed  by  both  parties  in 
every  civil  war.  Should  the  sovereign  conceive  that  he  has  a  right  to  hang 
up  his  prisoners  as  rebels,  the  opposite  party  will  make  reprisals,  &c,  &e.  ;  the 
war  will  become  cruel,  horrible,  and  every  day  more  destructive  to  the  nation.' 
As  a  civil  war  is  never  proclaimed,  so  ncmine,  against  insurgents,  its  actual 
existence  is  a  fact  in  our  domestic  history  which  the  Court  is  bound  to  notice 
and  to  know.  The  true  test  of  its  existerce,  as  found  in  the  writings  of  the 
common  law,  may.  be  thus  summarily  stated  :  '  When  the  regular  course  of 
justice  is  intercepted  by  revolt,  rebellion  or  insurrection,  so  that  the  courts  of 
justice  cannot  be  kept  open,  civil  war  exists,  and  hostilities  may  be  prosecuted 
en  the  same  footing  as  if  these  opposing  the  Government  were  foreign  enemies 
invading  the  land.'  By  the  Constitution,  Congress  alone  has  the  power  to 
declare  a  rational  or  foreign  war.  It  cannot  declare  war  against  a  State  or 
number  of  States,  by  virtue  of  any  clause  in  the  Constitution.  Th-?  Constitution 
confers  on  the  President  the  whole  Executive  power;  he  is  bound  to  take  care 
that  the  laws  be  faithfully  executed  ;  he  is  Commander  in-Chief  of  'In  army  and 
navy  of  the  United  States,  and  of  the  militia  of  the  several  States  when  called 
into  the  actual  service  of  the  United  States;  he  has  no  power  to  initiate  or 
declare  a  war,  cither  against  a  foreign  nation  or  a  domestic  State.  But  by  the 
acts  of  Congress  of  February  28th,  1703,  and  3d  of  March,  1807,  he  is  authorized 
to  cail  out  the  mili'ia,  and  use  the  military  and  naval  forces  of  the  United  States 
'n  case  of  invasion  by  foreign  na'ions,  and  to  suppress  insurrection  ag-unat  the 


government  of  a  State  or  of  the  United  States.'  If  war  be  made  by  invasion 
of  a  foreign  nation,  the  President  is  not  only  authorized  but  bound  to  resist 
force  by  force.  He  does  not  initiate  the  war,  but  is  bound  to  accept  the 
challenge  without  waiting  for  any  special  legislative  authority.  And  whether 
the  hostile  p^rty  be  a  foreign  invader  or  States  organized  in  rebellion,  it  is  none 
the  less  a  war,  although  the  declaration  of. 'unilateral.'  Lord  Stovrell  (1  Dodscrs 
247)  observes:  'It  is  rot  the  less  a  war  en  that  account,  for  war  may  exisft 
without  a  declaration  on  either  side.  It  is  so  laid  down  by  the  best  writers  on 
the  law  of  nations,  A  declaration  of  war  by  one  country  only  is  not  a  mere 
challenge  to  be  accepted  or  refused  at  pleasure  by  the  other.'  This  greatest  of 
civil  wars  was  not  gradually  developed  by  popu'ar  commotion,  tumultuous 
assemblies,  or  lecal  unorganized  insurrections.  However  long  may  have  been; 
its  conception,  it  nevertheless  sprung  forth  suddenly  from  the  parent  brain,  a 
Minerva  in  the  full  panoply  of  war.  The  President  was  bourd  to  meet  it  in 
the  shape  it  presented  itself,  without  waiting  for  Congress  to  baptize  it  with  av 
name  ;  and  no  name  given  to  it  by  him  or  them  could  change  the  fact.  It  is- 
not  the  less  a  civil  war,  with  belligerent  parties  in  hostile  array,  because  it  may 
be  called  an  insurrection  by  one  side,  and  the  insurgents  be  considered  as  rebels 
or  traitors.  It  is  not  necessary  that  the  independence  of  the  revolted  Piince- 
or  State  b3  acknowledged,  in  order  to  constitute  it  a  part}^  belligerent  in  a  war 
according  to  the  law  of  nations.  The  law  of  nations  is  also  called  the  law  c: 
nature  ;  it  is  founded  on  the  common  consent  as  well  as  the  common  sense  of 
the  world.  It  contains  no  such  anomalous  doctrine  as  that  which  this  court 
are  now,  for  the  first  time  desired  to  pronounce,  to-wit :  That  insurgents  who 
have  risen  in  rebellion  against  their  sovereign,  expelled  her  courts,  established 
a  revolutionary  government,  organized  armies,  and  commenced  hostilities,  are 
not  enemies  because  they  are  traitors ;  and  a  war  levied  on  the  Government  by 
traitors,  in  order  to  dismember  and  destroy  it,  is  not  a  war,  because  it  is  an 
insurrection.  Whether  the  President  in  fulfilling  his  duties  as  Commander- 
in-Chief,  in  suppressing  an  insurrection,  has  met  such  hostile  resistance  and  a 
civil  war,  of  alarming  proportions,  as  will  compel  him  to  accord  to  them  the 
character  of  belligerents,  is  a  question  to  be  decided  by  him,  and  this  court  musfc. 
be  governed  by  the  decisions  and  acts  of  the  political  department  of  the  Gov- 
ernment to  which  this  power  was  intrusted.  He  must  determine  what  degree 
of  force  this  crisis  demands.  If  it  were  necessary  to  the  technical  existence  of 
a  war,  that  it  should  have  a  legislative  sanction,  we  find  it  in  almost  every  act 
passed  at  the  extraordinory  session  of  the  Legislature  of  1861  which  was  wholly 
employed  in  passing  laws  to  enable  the  government  to  prosecute  the  war  with 
vigor  and  efficiency  ;  and  finally  in  1861  we  find  Congress, 'cos  majore  coutillaj' 
passing  an  actappproving,  iegalizirg  and  making  valid  all  the  acts,  proclamations- 
and  orders  of  the  President,  &c,  as  if  they  had  been  issued  and  done  under 
the  previous  authority  and  direction  cf  the  Congress  of  the  United  States.  The 
objection  made  to  this  act  of  ratification,  that  it  is  'ex  post  facto,'  and,  therefore,, 
unconstitutioual  and  void,  might  possibly  have  some  weight  on  the  trial  of  an 
individual  in  a  criminal  court.       But   precedes  from    that  source   cannot 
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be  received  as  authori'ativc  ia  a  tribunal  administering  public  and  interna- 
tional law." 

From  the  foregoing  documents,  compiled  from  the  Constitution,  the  laws  of 
Congress,  and  the  decisions  of  the  Courts — the  highest  authority  in  the  nation 
— the  following  points  are  established  beyond  the  power  of  a  reasonable  doubt, 
namely  :  1st.  The  President  of  the  United  States  is  the  sole  judge  of  the  fact 
that  invasion,  insurrection,  or  rebellion  exists  in  the  nation  ;j2nd.  He  is  equal^ 
-the  only  jud^e  whether  such  invasion,  insurrection,  or  rebellion  is  of  such 
magnitude  as  to  obstruct  the  "faithful  execution  of  the  laws,"  and  to  endarger 
•the  Union  ;  3rd.  When,  in  his  judgment,  such  invasion,  insurrection  or  rebellion 
exists,  the  President  has  the  supreme  power  to  c\ll  forth  the  militia  in  such 
force  as  he  may  judge  necessary  to  suppress  and  remove  the  ovil ;  4th.  He  is 
the  Commander-in-Chief  of  the  army  and  navy,  and  of  the  militia  of  the  several 
States,  when  called  into  the  actual  service  of  the  United  States,  and  has  the 
absolute  control  of  the  war  power  and  means  of  the  nation  in  time  of  war  ;  5th. 
No  other  department  of  the  government  can  control,  correct  or  oppose  the 
President  in  the  military  department  of  the  Government  in  time  of  war,  without 
usurping  powers  to  which  it  has  no  constitutional  right ;  6th.  The  people 
having  delegated  this  power  in  time  of  war  to  the  President,  hive  no  power  or 
right  to  control  or  interfere  with  its  exercise  by  the  President.  Their  only 
remedy,  if  this  power  is  abused,  is  the  impeachment  of  the  President  under  ths 
provisions  of  the  Constitutron  and  laws,  or  the  change  of  the  Administration 
through  the  power  of  the  elective  franchise,  constitutionally  exercised. 


PART  SECOND. 


THE  EXERCISE  OF  THE  POWER  OF  THE  PRESIDENT  IN  PARTICULAR 

CASES. 


Having  adduced  sufficient  evidence  from  the  highest  ^uthoii'y  of  the  supreme 
power  of  the  President  in  the  time  of  war,  we  add,  for  the  farther  elucidation 
of  the  subjec1",  a  few  instances  of  its  exercise  in  particular  cases.     And, 

First — The  Powr  t>  Oonfiic<ite  Enemies  Property.  —  1.  Vattel  in  his  law  of 
Nations  on  D-*ge  3o4,  Section  101,  says:  "We  have  a  right  to  deprive  our  enemy 
of  Ins  possessions  of  everything  which  may  augment  h;s  strength  and  enable 
him  to  make  war.  This  every  one  endeavors  to  accomplish  in  the  manner  roost 
suitable  to  him.  Whenever  we  have  an  opportunity,  we  seize  on  the  enemy's 
property,  and  to  convert  v.  to  our  own  use;  and  thus,  besides  diminishing  the 
enemy's  power,  we  augment  our  own,  and  obtain  ai  least  a  partial  indemnifi- 
cation or  equivalent,  either  for  what  constitutes  the  subject  of  war,  or  for  the 
expenses  and  losses  incurred  in  its  prosecution, — in  a  worJ,  we  do  ou-selves 
justice." 

And  on  page  3G5,  Section  104,  he  says  :  "As  the  towns  and  lands  taken  from 
the  enemy  are  called  conquests,  all  moveable  property  taken  from  him  comes 
under  the  d  nomination  of  booty.  This  booty  naturally  belongs  to  the  sovereign 
making  war,  no  Ice  than  the  conquests;  fcrhe  alone  has  such  claims  against 
the  hos  \\i  nition  as  warrant  h;m  to  seize  on  her  property  and  convert  it  to  his 
own  use.  His  soldiers,  and  even  his  auxiliaries,  are  only  instruments  which  he 
employs  in  asserting  his  right.  He  maintains  and  pays  them  ;  whatever  they 
do  is  in  his  name  and  for  him.  Thus,  there  is  no  difficulty,  even  with  regard 
to  his  auxiliaries.  If  they  are  not  associates  in  the  war,  it  is  not  carried  on  for 
their  benefit ;  and  they  have  no  more-right  to  the  booty  than  to  the  conquests. 
But  the  sovereign  may  grant  the  troops  what  share  of  the  booty  he  pleases.  At 
present  most  nations  allow  them  whatever  they  can  make  on  certain  occasion? 
when  the  General  allows  of  plundering,— such  as  the  spoil  of  enemies  fallen  in 
the  field  of  battle,  the  pillage  of  a  camp  which  has  been  forced,  and  sometirr.es 
that  of  a  town  taken  by  ass'ault.  In  several  services  the  soldier  has  also  the 
property  of  what  he  can  take  from  the  enemy's  troops  when  he  is  out  on  a  party 
or  in  a  detachment,  excepting  artillery,  military  stores,  magazines  and  convoys 
of  provisions  and  forage,  which  are  appl'ed  to  the  wants  and  use  of  the  army. 
This  custom  being  once  admitted  in  an  army,  it  would  be  injustice  to  exclude 
the  auxiliaries  from  the  right  allowed  to  the  national  troops.      Among  the 
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Romans  the  soldier  was  obliged  to  bring  into  the  public  stock  «ll  the  booty  he 
had  taken.  This  the  General  caused  to  be  sold  ;  and,  after  distributing  a  part 
of  the  produce  among  the  soldiers,  according  to  rank,  he  consigned  the  residue 
to  the  public  treasury." 

Second  —  The  Laws  of  Congress  on  the  Subject.— Tor  the  Statutes  upon  this 
subject  see  acts  of  1st  Session,  37th  Congress,  page  318,  Chapter  GO  : 

uBe  it  Enactei  oy  the  Senate  and  Bouse  of  Representatives  of  the  United 
States  of  America  in  Congress  Assembled,  That  if  during  any  future  insurrection 
against  the  Government  of  tbe  United  States,  after  the  President  of  the  United 
States  shall  have  declared  by  proclamation,  tbat  the  laws  of  the  United  States 
are  opposed,  and  the  execution  thereof  obstructed  by  combinations  too  powerful 
to  be  suppressed  by  the  ordinary  course  of  judical  proceedings,  or  by  the  power 
vested  in  Marshals  by  law,  any  person  cr  persons,  his,  her,  or  their  agent, 
attorney,  or  employee  shall  purchase  or  acquire,  sell  or  .give,  any  property  of 
whatsoever  kind  or  description,  with  intent  to  use  or  employ  the  same,  or  suffer 
the  same,  to  be  used  or  employed,  in  aiding  abetting,  or  promoting  such  insur- 
rection or  resistance  to  the  laws,  or  any  person  cr  persons,  being  tbe  owner  or 
owners  of  such  property,  shall  knowingly  use  or  employ,  or  consent  to  the  use 
and  employment  of  the  same  as  aforesaid,  ah  such  property  is  hereby  declared 
to  be  lawful  subject  of  prize  and  capture  wherever  found;  and  it  shall  be  tbe 
duty  of  the  President  of  the  United  States  to  cause  the  same  to  be  seized, 
confiscated  and  condemned. 

Section  2. — And  be  it  further  Enacted,  That  such  prizes  and  capture  shall 
be  condemned  in  the  District  or  Circuit  Court  of  the  United  States  having 
jurisdiction  of  the  amount,  or  in  admirality  in  any  district  in  which  the  same 
may  be  seized,  or  into  which  they  may  be  taken  and  proceedings  first  instituted. 

"Sections. — And  be  it  further  Enacted,  That  the  Attorney  General,  or 
any  District  Attorney  Geneial  of  the  United  States  in  which  said  property  may 
at  the  time  be,  may  institute  the  proceedings  of  condemnation,  andin  such  case 
they  shall  be  wholly  for  the  benefit  of  the  United  States,  or  any  person  may  file 
an  information  with  such  attorney,  in  which  case  the  proceedings  shall  be 
for  the  use  of  such  informer  and  the  United  States  in  equal  parts. 

"Section  4. — And  be  it  further  Enacted,  That  whenever  hereafter,  during 
the  present  insurrection  against  the  Government  of  the  United  States,  any 
person  claimed  to  be  held  to  service  or  labor,  under  the  law  of  any  State,  shall 
be  required  or  permitted  by  the  person  to  whom  such  labor  or  service  is  claimed 
to  be  due,  or  by  the  lawful  agent  of  such  parson,  to  take  up  arms  against 
the  United  States,  or  shall  be  required  or  permitted  by  the  person  to  whom 
such  labor  or  seivice  is  claimed  to  be  due,  or  his  lawful  agent,  to  work  or  to  be 
employed  in  or  upon  any  fort,  navy  yard,  dock,  armory,  ship,  intrenchment,  or 
in  any  military  or  naval  service  whatsotever,  against  the  Government  and  lawful 
authority  of  the  United  States,  then,  and  in  every  such  case,  the  person  to 
whom  such  labor  or  service  is  claimed  to  be  due  shall  forfeit  his  claim  to  such 
labor,  any  law  of  the  State  or  of  the  United  States  to  the  contrary  notwithstan- 
ding.    And  whenever  thereafter,  the  person  claiming  such  labor  or  service  shall 
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seek  to  enforce  his  claim,  it  shall  be  a  full  and  sufficient  answer  to  such  claim 
that  the  person  to  whom  such  service  or  labor  is  claimed  had  been  employed 
in  hostile  service  against  the  Government  of  the  United  States,  contrary  to  tin 
provisions  of  this  act." 

For  Statutes  upon  this  subject,  see  acts  of  2nd  Session  of  37th  Congress, 
pagess  590  and  591,  Sections  5  and  6,  which  read  as  follows: 

Section  5. — "  And  be  it  further  Enacted,  That,  to  insure  the  speedy  termi- 
nation of  the  present  rebellion,  it  shall  be  the  duty  of  the  President  of  tin 
United  States  to  cause  the  seizure  of  all  the  estate  a.:d  property,  money,  stocks, 
credits  and  effects  of  the  persons  hereinafter  nuned  in  this  section,  and  to 
apply  the  same  and  the  proceeds  thereof  for  the  support  of  the  army  of  the 
United  States,  that  is  to  say  :  First — Of  any  person  hereafter  acting  as  an  <  fficer 
of  the  army  or  navy  of  the  rebels  in  arms  against  the  Government  of  the 
Urr.ted  States.  Secondly — Of  any  person  hereafter  acting  as  President,  Vice- 
President,  Member  of  Congress,  Judge  of  any  Court,  Cabinet  officer,  Foreign 
Minister,Commis*ioner  or  Consul  of  the  so  called  Confederate  States  of  America. 
Thirdly — Of  any  person  acting  as  Governor  of  a  State,  member  of  a  Convention 
or  Legislature,  or  Judge  of  any  of  the  S  ates  of  the  so-called  Confederate  States 
of  America.  Fourthly — Of  any  person  who,  haing  held  an  office  of  honor, 
trust  or  profit  in  the  United  States,  shall  hereafter  hold  an  office  in  the  so-called 
Confederate  States  of  America.  Fifthly — Of  any  person  hereafter  holding  any 
office  or  agency  under  the  Government  of  the  so-called  Confederate  states  of 
America,  or  under  any  of  the  several  States  of  the  said  Confederacy,  or  the  laws 
thereof,  whether  such  office  or  agency  be  National,  Hate  or  Municipal  in  its 
name  or  character;  provided,  That  the  persons,  thirdly,  fourthly  and  fifthly, 
above  described,  shall  have  accepted  their  appointment  or  election  since  the 
date  of  the  pretended  ordinance  of  secession  of  the  State,  or  shall  have  taken 
an  oath  of  allegiance,  or  to  supprrt  the  Constitution  of  the  so-called  Confederate 
States.  Sixthly— Of  any  person  who,  owning  property  in  any  loyal  State  cr 
Territory  of  the  United  States,  or  in  the  District  of  Columbia,  shall  hereafter 
assist  and  give  aid  and  comfort  to  such  rebellion  ;  and  all  sales,  transfers  or 
conveyances  of  any  such  property  shall  be  null  and  void ;  and  it  shall  be  a 
sufficient  bar  to  any  suit  brought  by  any  such  person  for  the  possession  or  use 
of  such  property,  or  any  of  it,  to  allege  and  prove  that  he  is  one  of  the  persons 
described  in  this  section. 

"Section  6.  And  be  it  further  Enacted,  That  if  any  person  within  any  State 
or  Territory  of  the  United  States,  other  than  those  named  as  aforesaid,  after 
the  passage  of  this  act,  being  engaged  in  armed  rebellion  against  the  Government 
of  the  United  States,  or  aiding  or  abetting  such  rebellion,  shall  not,  within  sixty 
days  after  public  warning  and  proclamation  duly  given  and  made  by  the  President 
of  the  United  States,  cease  to  aid,  countenance  and  abet  such  rebellion,  and 
return  to  his  allegiance  to  the  United  Statos,  all  the  estate  and  property,  moneys, 
stocks  and  credits  of  such  person  shall  be  liable  to  seizure  as  aforesaid,  and  it 
shall  be  the  duty  of  the  President  to  seize  and  use  them  as  aforesaid  or  the 
proceeds  thereof.     And  all  sales,  transfers,  or  conveyances  of  any  such  property 
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procl  unatior,  shall  be  null  and  void  ;  and  it  shall  be  a  sufficient  bar  to  any  suit 
brou  *ht  by  such  person  for  the  possession  or  the  use  of  such  property,  or  any 
of  it,  to  allege  and  prove  that  he  is  one  of  the  persons  described  in  this  section." 

Tbhv).~  Opinion  of  the  Courts  on  the  Question.— 1st.  In  Ware  vs.  Hylton, 
3rd  1)  llos,  page  227,  the  Court  says  :  "  The  right  to  confiscate  the  property 
of  enemies  during  war  is  derived  from  a  state  of  war.  and  ^s  called  the  rights 
of  war  This  right  originates  from  self-preset  vation,  and  it  is  adopted  as  one 
of  the  means  to  weaken  an  enemy,  and  strengthen  ourselves.  Justice,  also,  is 
another  pillar  on  which  it  may  rest,  to-wit:  a  right  to  reimburse  the  expense 
of  an  unjust  war." 

2n*i.  \lso  in  1st  Kent's  Commentaries  page  58,  which  reads  as  follows  :  "But 
however  strong  the  current  of  authority  in  favor  of  the  modern  and  milder 
const  uction  of  the  rule  of  national  law  on  this  subject,  the  point  seems  no 
longer  open  for  discussion  in  this  country  ;  and  it  has  b  come  definitely  settled 
in  favor,  of  the  ancient  and  sterner  rule  by  the  Supreme  Court  of  the  United 
States.     Brown  vs.  United  States,  8  Cranch,  110;  Ibid  228,  229. 

"The  effect  of  war  on  British  property  found  in  the  United  States  on  land, 
at  the  commencement  of  the  war,  was  learnedly  and  thoroughly  considered  in 
the  case  of  Brown;  and  the  Circuit  Court  of  the  United  States,  at  Boston,  deciding 
as  upon  a  settled  rule  of  the  law  of  nations,  that  the  goods  of  the  enemy  found 
in  the  country,  and  all  vessels  and  cargoes  found  afloat  in  our  ports  at  the 
commencement  of  hostilities,  were  liable  to  seizure  and  confiscation;  and  the 
exercise  of  the  right  rested  in  the  discretion  cf  the  sovereign  of  the  nation. 
When  the  case  was  brought  upon  appeal  bsfore  the  Supreme  Court  of  the 
United  States,  the  broad  principle  was  assumed  that  war  gave  to  the  sovereign 
the  full  right  to  take  the  person  and  confiscate  the  property  of  the  enemy 
wherever  found ;  and  that  the  mitigations  of  the  rigid  rule  which  the  wise  and 
humane  policy  of  modern  times  had  introduced  into  practice,  might  more  or 
less  affect  the  exercise  of  the  right,  but  would  not  impair  the  right  itself." 

Third — Schooner  Brilliant  as  Quoted  Above. — We  come  now  to  the  consid- 
eration of  the  second  question.  What  is  included  in  the  term  "enemies" 
property  ?" 

"  Is  the  property  of  all  persons  residing  within  the  territory  of  the  States  now 
in  rebe  lion  captured  on  the  high  seas  to  be  treated  as  enemies'  property  whether 
the  owner  be  in  arms  against  the  government  or  not  ? 

"The  right  of  one  belligerent  not  only  to  coerce  the  other  by  direct  force,  but 
a1so  to  cripple  his  resources  by  the  seizure  or  destruction  of  his  property,  is  a 
necessary  result  of  a  state  of  war.  Money  and  wealth,  the  products  of  agriculture 
and  commerce,  are  said  to  be  the  sinews  of  war,  and  as  necessary  in  its  conduct 
as  numbers  and  physical  force.  Hence  it  is,  that  the  laws  of  war  recognize  the 
right  of  a  belligerent  to  cut  these  sinews  of  the  power  of  the  enemy,  by  captur- 
ing his  property  on  the  high  seas.  The  appellants  contend  that  the  term 
4  enemies'  is  properly  applicable  to  those  only  who  are  subjects  or  citizens  of 
a  foreign  State  at  war  with  our  own.  They  quote  from  the  pages  of  the  common 
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law,  which  say,  "  That  persons  who  wage  war  against  the  King  may  1  f  two 
kinds — subjects  or  citizens."  The  former  are  not  proper  enemies,  b  ebels 
and  traitors;  the  latter  are  those  that  cDme  properly  under  the  name  of  nies. 
They  insist,  moreover,  that  the  President  himself,  in  his  proclamatu.  !mits 
that  great  numbers  of  the  persons  residing  within  the  territories  in  p  ;sion 
of  the  insurgent  government  are  loyal  in  their  feelings,  and  forced  by  c  i  Ision 
and  the  violence  of  the  rebellious  and  revolutionary  party  and  it*  facta 
Government,  to  submit  to  their  laws  and  assist  in  their  scheme  of  rev  ion  • 
that  the  acts  of  the  usurping  government  cannot  legally  sever  the  bon<  their 
allegiance  ;  they  have  therefore  a  correlative  right  to  claim  the  protec  i  f  the 
Government  for  their  persons  and  property,  and  to  be  treated  as  lova!  izens 
till  legally  convicted  of  having  renounced  their  allegiance  and  made  wa  ainst 
the  Government  by  treasonably  resisting  its  laws. 

"They  contend  also,  that  insurrection  is  the  act  of  individuals  and  ,  of  a 
Government  or  sovereignty;  that  the  individuals  engaged  are  subject  aw  ; 
that  the  confiscation  of  their  property  can  be  effected  only  under  muni-  law* 
that  by  the  law  of  the  land  such  confiscation  cannot  take  place  wit'  <  t  the 
conviction  of  the  owner  of  some  offence;  and  finally,  that  the  sece^s  ordi- 
nances are  nullities  and  ineffectual  to  release  any  citizen  from  hisa'l  ce  to 
the  national  government ;  consequently  the  Constitution  and  laws  are  o  itive 
in  all  the  States  for  punishment  as  well  as  protection.  This  argumen  ta  on 
the  assumption  of  two  propositions,  each  of  which  is  without  foundati  i  the 
established  law  of  nations. 

"It  assumes  that  where  a  civil  war  exists,  the  party  claiming  to  be  s<  v  eign 
cannot  for  some  unknown  reason  exercise  rights  of  belligerents,  alth  i  the 
revolutionary  party  may.  Being  sovereign,  he  can  exercise  only  s<  eign 
rights  over  the  other  party.  The  insurgent  may  be  killed  on  the  battl  'dor 
by  the  executioner  his  property  on  land  may  be  confiscated  under  the  m  n  cipal 
law ;  but  the  commerce  on  the  ocean,  which  supplies  the  rebels  with  mo  is  to 
support  the  war,  cannot  be  made  the  subject  of  capture  because  it  is  i  n  nsti- 
tutional !  S  Now  it  is  a  proposition  never  doubted,  that  the  belligerent  party 
who  claims  to  be  sovereign,  may  exercise  both  belligerent  and  sovereign  1  ights, 
(See  4th  Cranch,  272  )  Treating  the  other  party  as  a  belligerent,  and  using 
only  the  milder  words  of  coercion,  which  the  law  of  nations  has  introduced  to 
mitigate  the  rigors  of  war,  cannot  be  subject  of  complaint  by  the  party  to  whom 
it  is  accorded  as  a  grace  or  granted  as  a  necessity. 

"Under  the  very  peculiar  Constitution  of  this  Government,although  the  citizens 
owe  supreme  allegiance  to  the  Federal  Government,  they  owe  also  a  qualified 
allegiance  to  the  State  in  which  the\  are  domiciled ;  their  persons  and  property 
are  subject  to  its  1  »ws.  Hence,  in  organizing  this  rebellion  they  have  acted  as 
States  claiming  to  he  sovereign  over  all  persons  and  property  within  their 
respective  limits,  «nd  asserting  a  right  to  absolve  their  citizens  from  their 
allegiance  to  the  Federal  Government.  Several  of  these  States  have  combined 
to  form  a  new  Cor  federacy,  claiming  to  be  acknowledged  by  the  world  as  a 
sovereign  State.     1  h^ir  right  to  do  so  is  now  being  decided  by  wager  or  battle. 
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The  ports  and  territory  of  each  of  these  States  are  held  in  hostility  to  the 
General  Government.  It  is  no  loose,  unorganized  insurrection,  having  no  defined 
boundary  or  possession.  It  has  a  boundary  marked  by  lines  of  bayonets,  and 
which  can  be  crossed  only  by  force.  South  of  this  line  is  enemy's  territory,, 
because  it  is  claimed  and  held  in  possession  by  an  organized,  hostile  and  bellig- 
erent power. 

"All  persons  residing  within  this  territory  whose  property  may  be  used  to 
increase  the  revenues  of  the  hostile  power,  are  in  this  contesf  liable  to  be  treated 
as  enemies,  though  not  foreigners.  They  have  cast  off  their  allegiance  and 
made  war  on  their  Government,  and  are  none  the  less  enemies  because  they 
are  traitors." 

Second. — The  power  to  make  arrests  by  the  political  department  of  the* 
Government  in  time  of  war,  or  to  suspend  the  writ  of  habeas  corpus  under  the 
law  is  vested  in  the  President.     The  laws  of  Congress  by  act  of  March   3rd, 
1863,  enacts,  "That  during  the  present  rebellion,  the  President   of  the  United 
States,  whenever,  in  his  judgment,  the  public  safety  may  require  it,  is  authorised 
to  suspend  the  privilege  of  the  writ  of  habeas  corpus  in  any  case,  throughout 
the  United  States  or  any  part  thereof,  and  whenever,  and  wherever,  the  saicl 
privilege  shall  be  suspended  as  aforesaid,  no  military  or  other  officer  shall  be 
compelled,  in  answer  to  any  writ  of  habeas  corpus,  to  return  the  body  of  the 
person  or  persons  detained  by  him  by  authority  of  the  President,  but  upon  the 
certificate,  under  oath,  of  the  officer  having  charge  of  any  one  so  detained  by 
him  as  a  prisoner  under  authority  of  the  President,  further  proceedings  under 
the  writ  of  habeas  corpus  shall  be  suspended  by  the  judge  or  court  having: 
issued  said  writ,  so  long  as  said  suspension  by  the  President  shall  remain  in 
force  and  said  rebellion  continues." 

The  rebellion  has  extended  its  ramifications  into  most  of  the  free  States.  In 
the  loyal  North  is  found  traitors  and  those  who  sympathize  with  and  afford- 
them  "aid  and  comfort." 

The  President  is   to  judge  of  the  extent  of  the  rebellion  and  how  far  it  is 
necessary  to  extend  military  districts.     Within  those  districts  the  President, 
under  the  law  of  Congress  above  quoted,  has  full  authority  to  order  military 
arrests.     In  such  districts,  whilst  the  court  may  be  open  to  punish  violation  * 
of  the  law,  yet,  if  the  President  or  an  officer  in  command  of  a  department' 
concludes  that  if  the  public  welfare  or  the  success  of  the  Union  cause  demands, 
the  military  arrest  of  a  man  for  reason  that  he  is  encouraging  rebellion   cr 
sedition,  or  is  advising  resistance  to  the  laws  made  for  the  suppression  of  the 
rebellion,  such  arrest  is  right  under  the  Constitution  and  Laws  of  the  United 
States. 

In  support  of  oar  position  upon  this  point,  we  refer  the  reader  to  the  decisions  - 
of  the  courts  copied  in  the  preceding  pages,  and  also  to  the  opinion  of  the* 
court  in  the  case  of  Luther  vs.  Borden  and  others,  as  reported  in  7th  Howard, 
page  1,  which  case  was  taken  to  the  Supreme   Court  from  Rhode  Island,  and' 
arose  out  of  the  Dorr  rebellion,  a  part  of  which  reads  as  follows:    "The 
remaining  question  is  whether  the  defendants,  acting  under  military  orders 
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issued  under  the  authority  of  the  Government,  were  justified  in  breaking  and 
entering  the  plaintiff's  house.  In  relation  to  the  act  of  the  Legislature  declaring 
marthl  law,  it  is  not  necessary  in  the  case  berore  us  to  inquire  to  what  extent, 
nor  under  what  circumstances,  that  power  may  be  exercised  by  a  State. 
Unquestionably  a  military  government,  established  as  the  permanent  government 
of  the  State,  would  not  bo  a  republican  government,  and  it  would  be  the  duty 
of  Congress  to  overthrow  it.  But  the  law  of  Rhode  Island  evidently  contem- 
plated no  such  Government.  It  was  intended  merely  for  the  crisis,  and  to  meet 
the  pcnl  in  which  the  existing  Government  was  placed  by  the  armed  resistance 
of  its  authority.  It  was  so  understood  and  construed  by  the  State  authorities. 
And,  unquestionably,  a  State  majr  use  its  military  power  to  put  down  an  armed 
insurrection,  too  strong  to  be  controlled  by  tho  civil  authority.  The  power  is 
■essential  to  the  existence  of  every  Government,  essential  to  the  preservation  of 
order  and  free  institutions,  and  is  as  necessary  to  the  States  of  this  Union  as 
to  any  other  Government.  The  State  itself  must  determine  what  degree  of 
force  the  crisis  demands.  And  if  the  Government  of  Rhode  Island  deemed  tho 
armed  opposition  as  formidable,  and  so  ramified  throughout  tho  State  as  to 
require  the  use  of  its  military  force  and  the  declaration  of  martial  law,  we  see 
•no  grounds  upon  which  this  court  can  question  its  authority.  It  was  a  state 
of  war;  and  the  established  Government  resorted  to  the  rights  and  usages  of 
war  to  maintain  itself  and  to  overcome  the  unlawful  opposition.  And  in  that 
state  of  things  the  officers  engaged  in  its  military  service  might  lawfully  arrest 
any  one,  who,  from  the  information  before  them,  they  had  reasonable  grounds 
io  believe  was  engaged  in  the  insurrection,  and  might  order  a  house  to  be 
forcibly  entered  and  searched  when  there  was  reasonable  grounds  for  supposing 
he  might  be  there  concealed.  Without  the  power  to  do  this,  martial  law  and 
the  military  array  of  the  Government  would  be  mere  parade,  and  rather  encourage 
attack  than  repel  it." 

Opinion  of  the  Court — Vallandig ham.  —In  the  opinion  of  Judge  Leavitt,  in 
the  case  of  Vallandigham,  an  application  for  a  writ  of  Habeas  Corpus,  the  views 
we  have  taken  are  fully  sustained.     We  quote  from  that  opinion,  viz  : 

"It  is  hardly  necessary  to  quote  these  excellent  guarantees  of  the  rights  and 
liberties  of  an  American  citizen,  as  they  are  familiar  to  every  reader  of  the 
"Constitution,  and  it  may  be  conceded  that  if,  by  a  just  construction  of  the 
Constitutional  powers  of  the  Government,  in  the  solemn  emergency  now  exist- 
ing, they  are  applicable  to,  and  must  control  the  question  of  the  legality  of  the 
arrest  of  the  petitioner,  it  cannot  be  sustained,  for  the  obvious  reason  that  no 
warrant  was  issued  'upon  probable  cause,  supported  by  oath  or  affirmation,' 
as  is  required  in  ordinary  arrests  for  alleged  crimes.  But  are  there  not  other 
considerations  of  a  controlling  character  applicable  to  the  question  ?  Is  not 
the  Court  imperatively  bound  to  regard  the  present  state  of  the  country,  and, 
in  the  light  which  it  throws  upon  the  subject,  to  decide  upon  the  expediency  of 
interfering  with  the  exercise  of  the  military  power,  as  invoked  in  the  pending 
application  ?  The  Court  cannot  shut  its  eyes  to  the  grave  fact  that  war  exists, 
involving  the  most  imminent  public  danger,  and   threatening   the   subversion 
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and  destruction  of  the  Constitution  itself.  In  my  judgment,  when  the  life  o£ 
the  Republic  is  imperiled,  he  mistakes  his  duty  and  obligation  as  a  patriotr 
who  is  not  willing  to  concede  to  the  Constitution  such  a  capacity  of  adoption  to. 
circumstances  as  may  be  necessary  to  meet  a  great  emergency,  and  save  the 
nation  from  hopeless  ruin.  Self  preservation  is  a  paramount  law,  which  a  na- 
tion, as  well  as  an  individual,  may  find  it  necessary  to  invoke.  Nothing  is  haz- 
arded in  saying  that  the  great  and  far-seeing  men  who  framea"  the  Constitution 
of  the  United  States,  supposed  that  they  were  laying  the  foundation  of  our 
National  Government  on  an  immovable  basis.  They  did  not  contemplate  the 
existence  of  the  state  of  things  with  which  the  nation  is  now  unhappily  con- 
fronted ;  the  heavy  pressure  of  which  is  felt  by  every  true  patriot.  They  did 
not  recognize  the  right  of  secession  by  one  or  more  States,  for  the  obvious  rea- 
son that  it  would  have  been  an  incorporation  of  an  element  in  the  Constitution 
for  the  destruction  of  the  Union.  In  their  glowing  visions  of  futurity,  there 
was  no  foreshadowing  of  a  period  when  the  people  of  a  large  geographical  sec- 
tion would  be  guilty  of  the  madness  and  the  crime  of  arraying  themselves  in 
rebellion  against  a  Government,  under  whose  mild  and  benignant  sway  there 
was  so  much  of  hope  and  promise  for  the  coming  ages.  We  need  not  be  sur- 
prised, therefore,  that,  in  the  organic  law  which  they  gave  us,  they  made  no. 
specific  provision  for  such  a  lamentable  occurrance.  They  did,  however,  dis- 
tinctly contemplate  the  possibility  of  foreign  war,  and  vested  in  Congress  the 
power  to  declare  its  existence,  and  'to  raise  and  support  armies'  and  'pro- 
Tide  and  maintain  a  navy.'  They  were  aware  that  the  grant  of  these  powers 
implied  all  other  powers  necessary  to  give  them  full  effect.  They  also  declared 
that  the  President  of  the  United  States  'shall  be  Commander-in-Chief  of  the 
Army  and  Navy,  and  of  the  Militia  of  the  several  States  when  called  into  actual 
service,'  and  they  placed  upon  him  the  solemn  obligation  'to  take  care  that 
the  laws  be  faithfully  executed.'  Under  this  last  named  provision  and  in  ref- 
erence to  a  local  rebellion,  in  which  the  laws  of  the  Union  were  obstructed,  the 
act  of  the  28th  of  February,  1795,  was  passed,  providing,  in  substance,  that 
whenever  in  any  State  the  civil  authorities  of  the  Union  wore  unable  to  enforce 
the  laws,  the  President  shall  be  empowered  to  call  out  such  military  force  as 
might  be  necessary  for  the  emergency.  Fortunately  for  the  country,  this  law 
was  in  force  when  several  States  of  the  Union  repudiated  their  allegiance  to  the 
National  Government,  and  placed  themselves  in  armed  rebellion  against  it. 

''It  is  clearly  not  a  time  when  any  one  connected  with  the  Judicial  Depart- 
ment of  the  Government  should  allow  himself,  except  from  the  most  stringent 
obligations  of  duty,  to  embarrass  or  thwart  the  Executive  in  his  efforts  to  deliv- 
er the  country  from  the  dangers  which  press  so  heavily  upon  it.  Now  the 
question  which  I  am  called  upon  to  decide  is,  whether  Gen.  Burnside.as  an  agent 
of  the  Executive  Department  of  the  Government,  has  transgressed  his  author- 
ity in  ordering  the  arrest  of  Mr.  Vallandigham.  If  the  theory  of  his  counsel  is 
sustainable,  that  there  can  be  no  legal  arrest  except  by  warrant  based  on  an 
affidavit  of  probable  cause,  the  conclusion  would  be  clear  that  the  arrest  was 
illegal.     Bat  I  do  not  think  I  am  bound  to  regard   the   inquiry   as    occupying 


this  narrow  base.     Gen.  Burnside,  by  the  order   of  the  President,   has  been 
-designated  and  appointed  to  take  the  military  supervision  of  the  Department  of 
.the  Ohio,  composed  of  the  States   of   Kentucky,   Ohio,  Indiana,    Illinois  and 
Michigan.     The  precise  extent  of  his  authority  in   this   responsible   position  is 
►not  known  to  the  Court.     It  may,  however,  be  properly  assumed  as  a  fair  pre- 
sumption, that  the  President  has  clothed  him  with  all  the  powers  necessary  to 
the  efficient  discharge  of  his  duties  in  the  station   to  which  he  has  been  called. 
,He  is  the  representative  and  agent  of  the  President  within   the   limits   of  his 
^Department.     In  time  of  war  the  President  is  not  above  the  Constitution,  but 
tderives  his  power  expressly  from  the  provision  of  that    instrument    declaring 
vthat  he  shall  be  Commander-in-Chief  of  the  Army  and  Navy.     The  Constitu- 
tion does  not  specify  the  powers   he  may  rightfully  exercise  in  this   character, 
nor  are  they  defined  by  legislation,     No  one   denies,  however,  that  the    Presi- 
dent in  this  character,  is  invested  with  very   high   powers,   which   it   is    well 
known  have  been  exercised  on  various  occasions  during  the  present   rebellion. 
A  memorable  instance  of  its  exercise  is  seen  in  the  Emancipation  Proclamation 
issued  by  the  President,  as  Commander-in-Chief,  and   which  he  justifies  as  a 
military  necessity.     It  is,  perhaps,  not  easy  to  define   what  acts  are  properly 
within  this  designation,  but  they  must   undoubtedly  be  limited  to  such  as  are 
deemed  essential  to  the  protection  and  preservation  of  the  Government  and  the 
Constitution,  which  the  President  has  sworn  to  support  and  defend.     And  in 
deciding  what  he  may  rightfully  do  under  this  power,    where  there  is  no  ex- 
press legislative    declaration,  the  President  is  guided  solely  by  his   own  judg- 
ment and  discretion,  and  is  only  amendable  for  an  abuse  of  his  authority   by 
impeachment,  prosecuted  according  to  the  requirements  of  the   Constitution. — 
The  occasion  which  calls  for  the    exercise   of  this  power  exists  only  from  tho 
necessity  of  the  case  ;  and  when  the  necessity  exists,  there  is  a  clear  justifica- 
tion of  the  act. 

If  this  view  of  the  power  of  the  President  is  correct,  it  undoubtedly  implies 
the  right  to  arrest  persons,  who,  by  their  mischievous  acts  of  disloyaty,  im- 
£2d3  or  endanger  the  military  operations  of  the  Government.  And  if  the  ne- 
cessity exists,  I  see  no  reason  why  the  power  does  not  attach  to  the  office  or 
General  in  command  of  a  military  department.  The  only  reason  why  the  ap- 
pointment is  made,  is  that  the  President  cannot  discharge  the  duties  in  person. 
He,  therefore,  constitutes  an  agent  to  represent  him,  clothed  with  the  necessa- 
ry power  for  the  efficient  supervision  of  the  military  interests  of  the  Govern- 
ment throughout  the  department.  And  it  is  not  necessary  that  martial  law 
should  be  proclaimed  or  exist  to  enable  the  General  in  command  to  perform  the 
duties  assigned  to  him.  Martial  law  is  well  defined  by  an  able  jurist  to  ba 
*Hhe  will  of  a  military  commander  operating  without  any  restraint  save  his 
judgement  upon  the  lives,  upon  the  persons,  upon  the  entire  social  and  individ- 
ual condition  of  all  over  whom  this  law  extends.'  It  cannot  be  claimed  that 
this  law  was  in  operation  in  General  Burnside' s  Department  when  Mr.  Vallan- 
digham  wai  arrested. 

"It  is  worthy  of  remark  here,  thai  this  aircst  was  not  made  by   Gen.    Burn- 
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side  i  r  any  claim  or  pretension  that  he  had  authority  to  dispose  of  or  pun- 
ish tl  rty  arrested,  according  to  his  own  will,  without  trial  and  proof  of  the 
facts  j;ed  as  the  ground  for  the  arrest,  but  with  a  view  to  an  investigation 
by  a  ir:*ry  court  or  commission.  Such  an  investigation  has  taken  place,  the 
resul  •  which  has  not  been  made  known  to  this  Court.  Whether  the  mili- 
tary nission  for  the  trial  of  the  charges  against  Mr.  Vallandigham  was  le- 
gally stituted  and  had  jurisdiction  of  the  case,  is  not  a  question  before  the 
Cour  ;1  tere  is  clearly  no  authority  in  this  Court  on  the  pending  motion  tore- 
vise  <  i  erse  the  proceedings  of  the  Military  Commission,  if  they  were  before 
the  C  .  The  sole  question  is,  whether  the  arrest  was  legal;  and  as  before  re- 
mark- its  legality  depends  upon  the  necessity  which  existed  for  making  it; 
and  o  nat  necessity,  for  the  reason  stated,  this  Court  cannot  judicially  deter- 
mine, eneral  Burnside  is  unquestionably  amenable  to  the  Executive  Depart- 
ment lis  conduct.  If  he  has  acted  arbitrarily  and  upon  insufficient  rea- 
sons, within  the  power,  and  would  be  the  duty  of  the  President,  not  only 
to  an  '  >is  acts,  but  to  visit  him  with  decisive  marks  of  his  disapprobation. — 
To  tfc  esident  in  his  capacity  of  Commander-in-Chief  of  the  Army  he  must 
answ  for  hig  official  conduct.  But  under  our  Constitution,  which  studious- 
ly se  :okeep  the  executive,  legislative  and  judicial  departments  of  the  gov- 
ernm  from  all  interference  and  conflict  with  each  other,  it  would  be  an  un- 
warrr  *ble  exercise  of  the  judicial  power  to  decide  that  a  co-ordinate  branch 
of  the  overnment,  actmg  under  its  high  responsibilities,  had  violated  the 
Cons  u.ion,  in  its  letter  or  in  its  spirit,  by  authorizing  the  arrest  in  question.'1 

Te  > — Emancipation.— Y&tteil,  in  his  Law  of  Nations,  on  page  347,  Sec. 
138,        s: 

"S  >  the  object  of  a  just  war  is  to  repress  injustice  and  violence  and 
forcil  t  >  compel  him  who  is  deaf  to  the  voice  of  justice,  we  have  a  right  to 
put  i  practice,  against  the  enemy,  every  measure  that  is  necessary  in  order 
to  wc  n  him  and  disable  him  from  resisting  us  and  supporting  his  injustice  ; 
and  v  ;  j  »y  choose  such  methods  as  are  the  most  efficacious  and  best  calcula- 
ted t  .tain  the  end  in  view,  provided  they  be  not  of  an  odious  kind,  nor  un- 
justif    Ve  in  themselves,  and  prohibited  by  the  law  of  nature." 

Th  g'.it  to  emancipate  the  slaves  of  an  enemy  in  time  of  war  has  been  ex- 
ercise by  England,  France,  Spain,  Columbia,  and  in  the  United  States.  We 
have  t  space  to  give  the  particular  instances,  but  will  refer  to  the  facts  as 
show;  y  the  record,  that  in  the  Revolutionary  war  England  exercised  that 
right,  aUo  in  the  war  of  1812.  The  right  has  been  recognised  by  the  United 
SUt«i  ii  the  war  of  1812,  in  1836  and  1838,  when  Gen.  Taylor,  Gen.  Jessup, 
and  C  ti.  Gaines  were  in  command.  In  proof  of  this  see  the  following  quota- 
tions .  i  the  writings  and  speeches  of  different  Generals  and  statesmen,  viz : 
"  In  becember,  1814,"  says  a  distinguished  writer  and  speaker,  "General 
Jackson  impressed  a  large  number  of  slaves  at  and  near  New  Orleans,  and  set 
them  at  work  erecting  defenses,  behind  which  his  troops  won  such  glory  on  the 
8th  of  January,  1815.  The  masters  remonstrated.  Jackson  disregarded  their 
remonstrances  and  kept  the  slaves  at  work  until  many  of  them  were  killed  by 


the  enemy's  shot;  yet  his  action  wis  approved  by  Mr.  Madison,  the  <  inet 
and  by  the  Congress,which  has  ever  refused  to  pay  the  masters  for  th<j'i  >ses. 
In  this  case,  the  masters  were  professedly  friends  to  the  Government,  .  yet 
our  Presidents,  and  Cabinets,  and  Generals  have  not  hesitated  to  em  ipate 
their  slaves  whenever  in  time  of  war  it  wa*  supposed  to  be  for  the  i  .  st  of 
the  country  to  do  so.  This  was  done  in  the  exercise  of  the  war  power  V  hich 
Mr.  Adams  referred,  and  for  which  he  had  the  most  abundant  authorit\ 

"In  1836  General  Jessup  engaged  several  fugitive  slaves  to  act  as  :  lides 
and  spies,  agreeing,  if  they  would  serve  the  Government  faithfully,  to  cure 
to  them  the  freedom  of  themselves  and  families.  They  fulfilled  their  en  :age- 
ment  in  good  faith.  The  General  gave  them  their  freedom,  and  sent  th«  m  to 
the  West.  Mr.  Van  Buren's  adtninistra'ion  sanctioned  the  contract,  and  Mr. 
Tyler's  administration  approved  the  proceeding  of  the  General  in  setting  the 
slaves  and  their  families  free." 

The  writer  above  quoted  says  : 

"  In  1838  General  Taylor  captured  a  number  of  negroes  said  to  be  fugitive 
slaves.  Cicizens  of  Florida,  learning  what  had  been  done,  immediately  gather- 
ed around  his  camp,  intending  to  secure  the  slaves  who  had  escaped  from  them. 

General  Taylor  told  them  that  be  had  no  prisoners  but   'prisoners  of  war.' 

The  claimants  then  desired  to  look  at  them,  in  order  to  determine  whether  he 
was  holding  their  slaves  as  prisoners.  The  veteran  warrior  replied  that  no 
man  should  examine  his  prisoners  for  such  h  purpose  ;  and  he  ordered  theai  to 
depart.  This  action  being  reported  to  the  War  Department,  was  approved  by 
the  Executive.     The  slaves,  however,  were  sent  West  and  set  free. 

"In  1838  many  fugitive  slaves  and  Indians,  captured  in  Florida,  had  been 
ordered  to  be  sent  West  of  the  Mississippi.  Some  of  them  were  claimed  at 
New  Orleans,  by  their  owners,  under  legal  process.  General  Gaines,  command- 
er of  the  military  district,  refused  to  deliver  them  up  to  the  Sheriff,  and  ap- 
peared in  court  and  stated  his  own  defence." 

His  grounds  of  defence  were :  "That  these  men,  women  and  children  were 
captured  in  war,  and  held  as  prisoners  of  war;  that  as  commander  of  that  mil- 
itary department,  he  held  them  subject  to  the  order  of  the  National  Executive; 
that  he  could  recognize  no  other  power  in  time  of  war,  or  by  the  laws  of  war, 
as  authorized  to  take  prisoners  from  his  possession.  He  asserted  that  in  tim« 
of  war,  all  slaves  were  belligerent  as  much  as  their  masters.  The  slave  men 
cultivate  the  earth  and  supply  provisions.  The  women  cook  the  food  and  nurse 
the  sick,  and  contribute  to  the  maintenance  of  the  war,  often  more  than  the 
same  number  of  male3.  The  slave  children  equally  contribute  whatever  they 
are  able  to  the  support  of  the  war.  The  military  officer, "  he  said  "  can  enter 
into  no  judicial  examination  of  the  claim  of  one  man  to  the  bone  and  muscle  of 
another  as  property ;  nor  could  he,  as  a  military  officer,  know  what  the  laws  of 
Florida  were,  while  engaged  in  maintaining  the  Federal  Government  by  force  of 
«rms.  In  such  case,  he  could  only  be  guided  by  the  laws  of  war,  and  whatever 
may  be  the  laws  of  any  State,  they  must  yield  to  the  safety  of  the  Federal  gov- 
ernment.    He  sent  the  slaves  west  and  they  became  free." 
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John  Q.  Adam?,  in  the  House  of  Representatives,  on  the  26th  of  May,  1836, 
spoke  as  follows,  viz  : 

"  Sir,  in  the  authority  given  to  Congress  by  the.  Constitution  of  the  United 
States  to  declare  war,  all  the  powers  incidental  to  war  are,  by  necessary  impli- 
cation, conferred  upon  the  Government  of  the  United  States.  Now  the  pow- 
ers incidental  to  war  are  derived,  not  only  from  their  internal  municipal  source, 
but  from  the  laws  and  usages  of  nations.  y 

"There  are,  then,  Mr.  Chairman,  in  the  authority  of  Congress  and  of  the 
Executive,  two  classes  of  powers,  altogether  different  in  their  nature,  and  often 
incompatible  with  each  other — the  war  power  and  the  peace  power.  The  peace 
is  limited  by  regulations  and  restricted  by  provisions  prescribed  within  the 
Constitution  itself.  The  war  power  is  limited  only  by  the  laws  and  usages  of 
nations.  This  power  is  tremendous  ;  it  is  strictly  Constitutional,  but  it  breaks 
down  every  barrier  so  anxiously  erected  for  the  protection  of  liberty,  of 
property  and  of  life." 

During  the  late  war  with  Great  Britain,  the  military  and  naval  commanders 
of  that  nation  issued  proclamations  inviting  the  slaves  to  repair  to  their  standard 
with  promises  of  freedom  and  of  settlement  in  some  of  the  British  colonial 
establishments.  This  surely  was  an  interference  with  the  institution  of  slavery 
in  the  States.  By  the  treaty  of  peace  Great  Britain  stipulated  to  evacuate  all 
the  forts  and  places  in  the  United  States  without  carrying  away  any  slaves. 
If  the  government  of  the  United  States  had  no  power  to  interfere  in  any  way 
with  the  institution  of  slavery  in  the  States,  they  would  not  have  had  the 
anthority  to  require  this  stipulation.  It  is  well  known  that  this  engagement  was 
not  fulfilled  by  the  British  naval  and  military  commanders;  that,  on  the 
contrary,  they  did  carry  away  all  the  elaves  whom  they  had  induced  to  join 
them,  and  that  the  British  Government  inflexibly  refused  to  restore  any  of  them 
to  their  masters  ;  that  a  claim  of  indemnity  was  consequently  instituted  in 
behalf  of  the  owners  of  the  slaves,  and  was  successfully  maintained.  All  that 
series  of  transactions  was  an  interference  by  Congress  with  the  institution  of 
slavery  in  one  way — in  the  way  of  protection  and  support.  It  was  by  the 
institution  of  slavery  alone  that  the  restitution  of  slaves,  enticed  by  proclamations 
into  the  British  service,  could  be  claimed  as  property.  But  for  the  institution 
of  slavery,  the  British  commanders  could  neither  have  allured  them  to  their 
standard,  nor  restored  them  otherwise  than  liberated  prisoners  of  war.  But 
for  the  institution  of  slavery,  there  could  have  been  no  stipulation  that  they 
should  not  be  carried  away  as  property,  nor  any  claim  of  indemnity  for  the 
violation  of  that  engagement. 

"But  the  war  power  of  Congress  over  the  institution  of  slavery  in  the  States 
is  yet  far  more  extensive.  Suppose  the  case  of  a  servile  war,  complicated,  as 
to  some  extent  it  is  even  now,  with  an  Indian  war  ;  suppose  Congress  were 
called  to  raise  armies,  to  supply  money  from  the  whole  Union  to  suppress  servile 
insurrection,  would  they  have  no  authority  to  interfere  with  the  institution  of 
slavery  ?  The  issue  of  a  servile  war  may  be  disastrous  ;  it  may  become  necessary 
for  the  master  of  the  slave  to  recognize  his  emancipation  by  a  treaty  of  peace  ; 
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can  it  for  an  instant  be  pretended  that  Congress,  in  such  a  contingency,  would 
have  no  authority  to  interfere  with  the  institution  of  slavery  in  any  way  in  the 
States  ?  Why,  it  would  be  equivalent  to  saying  that  Congress  has  no  Constitu- 
tional authority  to  make  peace.  I  suppose  a  more  portentious  case  within  the 
bounds  of  possibility—  I  would  to  God  I  could  say  not  within  the  bounds  of 
probability. 

"  Do  you  imagine,"  he  asks,  "  that  your  Congress  will  have  no  constitutional 
authority  to  interfere  with  the  institution  of  slavery  in  any  way  in  the  States 
of  this  Confederacy  ?  Sir!  they  must  and  will  interfere  with  it — perhaps  to 
sustain  it  by  war,  perhaps  to  abolish  it  by  treaties  of  peace;  and  they  will  not 
only  possess  the  Constitutional  power  so  to  interfere,  but  they  will  be  bound  in 
duty  to  do  it  by  the  express  provisions  of  the  Constitution  itself.  From  the 
instant  that  your  slaveholding  States  become  the  theatre  of  a  war,  civil,  6ervile 
or  foreign  war,  from  that  instant  the  w&t  powers  of  Congress  extend  to  inter- 
ference with  the  institution  of  slavery  in  every  way  by  which  it  can  be  interfered 
with,  from  a  claim  of  indemnity  for  slaves  taken  or  destroyed,  to  the  cession 
of  States  burdened  with  slavery  to  a  foreign  power." 

And  in  April,  1842,  Mr.  Adams  used  the  following  language  : 
fl  I  believe  that  so  long  as  the  above  States  are  able  to  sustain  their  institu- 
tions without  going  abroad  or  calling  upon  Other  parts  of  the  Union  to  aid  them 
or  act  on  the  subject,  so  long  I  will  consent  never  to  interfere.  I  have  said  this 
and  I  repeat  it ;  but  if  they  come  to  the  free  States  and  say  to  them,  i  you  must 
help  us  to  keep  down  our  slaves,  you  must  aid  us  in  an  insurrection  and  a  civil 
war,'  then  I  say  that  with  that  call  comes  full  and  plenary  power  to  this  house 
and  to  the  Senate  over  the  whole  subject.  It  is  a  war  power  ;  I  eay  it  is  a  war 
power ;  and  when  your  country  is  actually  in  war,  whether  it  be  a  war  of 
Invasion  or  a  war  of  insurrection,  Congress  has  power  to  carry  on  the  war,  and 
must  carry  it  on  according  to  the  laws  of  war ;  and  by  the  laws  of  war  an 
invaded  country  has  all  its  laws  and  municipal  institutions  swept  by  the  board 
and  martial  law  takes  the  place  of  them.  This  power  in  Congress  has  perhaps 
never  been  called  into  exercise  under  the  present  Constitution  of  the  United 
States.  But  when  the  laws  of  war  are  in  force,  what,  I  ask,  is  one  of  those  laws? 
It  is  this:  that  when  a  country  is  invaded,  and  two  hostile  armies  are  set  in 
martial  array,  the  commander s  of  both  armies  have  power  to  emancipate  all 
the  slaves  in  the  invaded  territory.  Nor  is  this  a  mere  theoretic  statement. — 
The  history  of  South  America  shows  that  the  doctrine  has  been  carried  into 
practical  execution  within  the  last  thirty  years.  Slavery  was  abolished  in 
Columbia,  first,  by  the  Spanish  General  Morillo,  and,  secondly,  by  the  Ameri- 
can General  Bolivar.  It  was  abolished  by  virtue  of  a  military  command,  given 
at  the  head  of  the  army,  and  its  abolition  continues  to  be  a  law  to  this  day. — 
It  was  abolished  by  the  laws  of  war,  and  not  by  the  municipal  enactments; 
the  power  was  exercised  by  military  commanders,  under  instructions,  of 
course,  from  their  respective  Governments.  And  here  I  recur  again  to  the 
example  of  General  Jackson.  What  are  you  now  about  in  Congress?  You 
are  about  passing  a  grant  to  refund  to  Gen.  Jackson  the  amount  of  a   certain 
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fine  imposed  upon  him  by  a  judge,  under  the  laws  of  the  State  of  Louisiana. 
You  are  going  to  refund  him  the  money  with  interest ;  and  this  you  are  go- 
ing to  do  because  the  imposition  of  the  fine  was  unjust.  And  why  was  it  un- 
just? Because  GeneralJackson  was  acting  under  the  laws  of  war,  and  because 
the  moment  you  place  a  military  commander  in  a  district  which  is  the  theatre 
of  war,  the  laws  of  war  apply  to  that  district." 

Whether  these  yast  war  powers,  which  are  essential  to  national  exist- 
ence and  prosperity,  have  been  wisely  invested  under  the  provisions  of  the 
Constitution,  is  not  now  the  issue  before  the  public,  and  if  it  were,  while 
fating  an  inveterate  foe,  and  the  nation's  existence  suspended  upon  the  for- 
tunes of  war,  is  not  the  time  to  settle  this  question. 

But  it  is  affirmed  by  the  opposers  of  the  Administration,  and  not  directly 
denied  by  some  of  its  friends,  that  serious  mistakes  have  been  committed  by 
the  Government.  And,  what  of  all  that  ?  Where  is  the  man,  either  in  public 
or  private  life,  however  wise  and  honest,  who  has  committed  no  errors?  That 
men,  invested  with  political  power,  are  liable  to  commit  mistakes,  is  an  acci- 
dent of  all  human  governments  for  which  there  is  no  remedy;  unless,  indeed, 
men  in  such  positions  could  be  rendered  infallible  !  But  where  integrity  and 
honesty  control  in  the  premises,  as  matter  of  fact,  these  mistakes — these  errors, 
do  not  occur  with  reference  to  the  main  object  proposed,  the  maintenance  of 
the  Constitution  and  laws  against  insurrection,  rebellion  and  treason — but  in 
the  selection  and  use  of  particular  means  for  the  attainment  of  that  end. 
And  can  any  man  of  intelligence  and  loyalty  oppose  the  Administration,  and 
thereby  aid  the  enemies  of  his  country  in  destroying  the  Government  because  of 
errors  on  these  minor  questions  ?  Will  he  abandon  and  destroy  the  costly  and 
indispensible  locomotive  because  of  some  blunders  of  the  engineer  ?  Will  he 
abandon  and  destroy  the  noble  ship  upon  the  ocean  with  her  costly  cargo  and 
all  her  passengers  because  of  some  mismanagement  of  her  in  a  storm  ?  None 
but  madmen  or  traitors  can  commit  such  folly  and  outrage  !  Every  man  who 
has  more  love  for  his  country  and  reverence  for  his  Maker  than  he  has  of  blind 
and  sordid  prejudice  — every  man  in  whose  bosom  beats  a  loyal  heart— -every 
lover  of  justice  and  humanity  with  his  life,,  his  fortune  and  his  sacred  honor 
pledged  at  the  shrine  of  univsrsal  liberty — will  rush  to  the  rescue  of  the  flag  of 
his  country  in  the  support  of  the  Admiinstration,  and  will  sink  all  other  issues 
in    the  little  less  than  divine  principle,  "  Tub  Union  must,  and  shall  be, 

PRESERVED,  ONE  AND  INSEPABABL1,  NOW  AND  FOREVER  !" 


APPENDIX 


As  much  is  said  respectimg  the  Constitutionality  and  validity  of  the  Conscript 
Law,  we  append  the  decision  of  the  Supreme  Court  of  Miclrgan,  as  reported  in 
the  August  number  (L863)  of  the  American  Law  Register.  In  the  matter  of 
Jacob  Spangler,  the  Court  say3  : 

[Mabtin,  Chief  Justice.] — "  Were  it  not  for  the  importance  of  the  jurisdic- 
tional question  presented  in  this  case,  and  the  imperative  necessity  for  its 
settlement  at  this  time,  I  should  content  myself  with  deciding  that  upon  the 
undisputed  facts  of  this  case,  there  is  no  error  in  the  proceedings  of  the  Draft 
Commissioner,  and  that  Spangler  must  be  delivered  to  his  custody.  His  namo 
was  fully  given  and  properly  spelled  upon  the  enrollment,  and  the  trifling  mistake 
of  dropping  out  a  letter  from  hi3  name  upon  the  ballots,  when  the  parson  was 
clearly  designated,  co aid  not  render  the  draft  invalid. 

"But  I  am  not  willing  to  turn  the  case  off  upon  this  point.  The  main  and  all 
important  question  is  one  of  jurisdiction,  and  it  is  this  which  I  shall  consider. 
The  solution  of  this  question  depends,  in  my  view,  entirely  upon  that  of  whether 
Spangler  is  held  by  the  Draft  Commissioner  under  Federal  or  State  authority  ; 
for,  if  under  the  former,  we  have  no  jurisdiction,  while  if  under  the  latter  we 
have. 

"I  do  not  concsde  that  the  return  of  the  Commissioner  that  he  holds  Spangler 
under  or  by  virtue  of  ;the  authority  of  the  United  States,  is  of  itself  sufficient 
to  deprive  us  of  jurisdiction  to  inquire  into  the  cause  of  his  detention — for  this 
is  a  traversable  fact ;  but  I  do  concede,  that  if  so  held,  we  have  no  jurisdiction 
to  inquire  further  as  to  the  legality  of  such  detention,  but  that  the  whole  subject 
is  exclusiyely  within  that  of  the  Courts  of  the  United  States. 

"The  first  question  therefore  is,  under  what  authority  is  he  held  ? 

"The  Constitution  of  the  United  States,  Art.  1,  Sec.  8,  empowers  Congress  to 
rais9  and  support  armies,  to  provide  for  oalling  forth  the  militia  to  execute  the 
laws,  to  suppress  insurrection,  and  to  repel  invasion,  and  to  provide  for  organ- 
izing, arming,  and  disciplining  the  same,  and  for  governing  such  part  of  them 
as  may  be  employed  in  the  service  of  the  United  States,  reserving  to  the  States, 
respectively,  the  appointments  of  the  officers,  and  the  authority  of  training  the 
militia  according  to  the  discipline  prescribed  by  Congress,  and  to  make  all  laws 
which  shall  be  uecessary  and  proper  for  carrying  such  plans  into  execution. 

"The  Constitution  itself  was  framed  and  adopted  for  the  purpose,  among 
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other?,  of  insuring  domestic  tranquility  and  promoting  the  general  welfare  of  the 
United  States  ;  and  the  power  of  regulating  the  militia,  and  of  commanding  its 
services  in  times  of  insurrection,  are  natural  incidents  to  the  duty  of  watching 
over  the  internal  peace  of  the  Union.  (See  Federalist,  No.  29.)  This  whole 
power  was  conferred  upon  Congress,  reserving  only  to  the  States  the  appoint- 
ment of  the  officers,  and  the  training  of  the  militia  according  to  the  discipline 
prescribed  by  Congress.  In  the  exercise  of  this  power,  Congress,  by  the  Act 
of  July  17th,  1862  (Ch.  201),  enacted  that  the  President  should  call  forth  the 
militia— if,  by  reason  of  defects  in  existing  laws,  or  in  the  execution  of  them,  in 
the  several  States,  or  in  any  of  them,  it  should  be  found  necessary  to  provide 
for  enrolling  the  militia,  and  otherwise  putting  the  Act  into  execution — he  was 
authorized  in  such  case  to  make  all  necessary  rules  and  regulations  for  such 
purpose — the  power  of  calling  forth  the  militia  already  being  reposed  in  him  by 
existing  laws.  By  virtue  of  this  authority,  upon  the  4th  of  August,  1862,  the 
President  ordered  a  draft  of  300,000  militia  to  be  immediately  called  into  the 
service  of  the  United  States,  and  directed  the  Secretary  of  War  to  assign  the 
quotas  to  the  States,  and  establish  regulations  for  the  draft,  &c. 

"Such assignments  were  accordingly  made,  and  upon  the  9th  of  August  orders 
were  issued  from  the  War  Department  requiring  the  Governors  of  the  respect- 
ve  States  to  proceed  forthwith  to  furnish  their  respective  quotas,  directing  an 
enrollment  to  be  made  of  all  able-bodied  citizens  between  the  ages  of  eighteen 
and  forty- five,  and  providing  and  ordering  that  where  no  provision  was  made 
by  law  in  any  State  for  carrying  into  effect  the  draft  thereby  ordered,  or  when 
such  provisions  were  in  any  manner  defective,  the  draft  should  be  conducted 
in  a  manner  specified  in  such  order,  one  provision  of  which  requires  the  Gov- 
ernor to  appoint  a  Draft  Commissioner  for  each  county,  fixing  his  compensa- 
tion and  giving  minute  directions  to  him  as  to  the  discbarge  of  his  duties. — 
The  Governor  of  this  State,  finding  that  an  imperfect  military  census  had  been 
taken,  and  that  there  were  defects  in  our  State  laws,  that  inequality  would  oc- 
cur in  their  execution,  observed,  in  ordering  the  draft  in  question,  the  law  of 
Congress  and  the  orders  of  the  War  Department,  and  did  not  proceed  under 
the  State  law.  In  thi3  he  exercised  an  executive  discretion,  with  which  we 
cannot  interfere,  and  which,  I  think,  was  wise  and  proper.  As  he  was  not 
executing  the  laws  of  Michigan,  he  was,  of  .necessity,  obeying  the  laws  of 
Congress  and  the  orders  of  the  President.  The  Draft  Commissioner  appoint- 
ed by  him  was  consequently  a  Federal,  and  not  a  State  officer,  and  the  draft 
was  made  under  Federal  authority,  and  the  relator  is  held  as  such.  The  only 
remaining  question  is  that  of  the  jurisdiction  of  this  Court,  and  of  State  offi- 
cers, to  inquire  into  the  regularity  of  the  draft,  in  the  legality  of  Spangler' 3  de- 
tention. Upon  this  question  I  think  there  can  be  no  doubt  that  we  have  none. 
The  Federal  Government  and  the  State  Governments  exist  as  independently  as 
the  governments  of  the  several  States.  Each  acting  within  its  sphere  is  foreign 
to  the  other  and  independent,  and  this  principle  extends  to  the  jurisdiction  of 
the  Courts  each.  Except  in  the  case  of  the  appellate  jurisdiction  conferred  up- 
on the  Supreme  Court  of  the  United  States,  the  Courts  have  jurisdiction  only 
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commensurate  with  the  law  of  the  State  or  nation  under  which  they  severally 
exist.  An  abuse  of  the  authority  of  the  United  States,  although  committed  by 
a  citizen  ottbis  State,  is  an  offense  (says  Chancellor  Kent)  against  the  United 
States,  and  exclusively  cognizable  in  their  Courts.  If  this  be  so,  the  exercise 
of  power  under  such  authority  is  equally  under  such  exclusive  jurisdiction. 
The  views  of  Chief  Justice  Taney,  in  Ableman  vs  Booth,  21  Howard  506,  are 
so  apposite  and  exhaustive  of  this  subject,  and  meet  so  fully  with  my  concur- 
rence, that  it  is  hardly  possible  for  me  to  do  more  than  to  refer  to  them  as  con- 
taining the  whole  law  upon  the  subject.  Questions  of  this  kind,  as  he  says, 
must  always  depend  upon  the  Constitution  and  laws  of  the  United  States,  and 
not  of  a  State.  The  Constitution  wa*  not  framed  merely  to  guard  the  States 
against  danger  from  foreign  nations,  but  mainly  to  secure  union  and  harmony 
at  home:  for  if  this  object  could  be  attained,  there  would  be  but  little  danger 
from  abroad;  and  to  accomplish  this  purpose  it  was  felt  by  the  statesmen  who 
framed  the  Constitution,  and  by  the  people  who  adopted  it,  that  it  was  neces- 
sary that  man^'  of  the  rights  of  sovereignty  which  the  States  then  possessed 
should  be  ceded  to  the  General  Government,  and  that  in  the  sphere  of  action 
assigned  to  it,  it  should  be  supreme  and  strong  enough  to  execute  its  own  laws 
by  its  own  tribunals,  without  interruption  from  a  State  or  from  State  authori- 
ties. 

"The  writ  must  be  dismissed  for  want  of  jusisdiction." 
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